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Editor’s Note: 
The commentary and opinion noted in 
these decisions is not legal advice.

CALIFORNIA COURTS 
GRANT YOUTH-

BASED RELIEF TO 
LWOP AND

 LIFER PRISONERS
   Under recent U.S. Supreme Court 
holdings that LWOP sentences for 
persons convicted of crimes committed 
before they were 18 amounts to cruel 
and unusual punishment under 
the Eighth Amendment, California 
courts have begun to recognize 
claims for consideration of youth as a 
factor in determining indeterminate 
incarceration.  The following recent 
cases are instructive to CLN readers, 
illustrating both citable and non-
citable decisions in this emerging area 
of law.  Of particular importance are 
the courts’ applications of Miller v. 
Alabama principles, for the first time, 
to lifer parole considerations. 

People v. McGuire
CA 2(7) Case No. B232593

 July 15, 2013

   Anthony McGuire, 17 years and 
one month old at the time of the 
crime, was convicted of murder with 
special circumstances and sentenced 
to LWOP.  In a supplemental brief to 
the direct appeal of his conviction, 
McGuire invoked recent U.S. Supreme 
Court precedent to request that his 
sentencing be vacated and remanded 
to the trial court to reconsider, in 
light of the record which showed this 
had not been considered at original 
sentencing.  The court’s analysis and 
remedy are straightforward.

       Cruel and Unusual Punishment
 

   McGuire contends in a 
supplemental brief that because 
he was only 17 years old at the 
time of the incident, his sentence 
constitutes cruel and unusual 
punishment. 

 

  In People v. Caballero (2012) 55 
Cal.4th 262, the California Supreme 
Court found that a 110 year to 
life sentence for a 16-year-old 
who was convicted of three gang-
related attempted murders was 
excessive punishment, citing Miller 
v. Alabama (2012) 567 U.S. ___, 
and Graham v. Florida (2010) 560 
U.S. ___.  It held that a sentencing 
court must consider circumstances 
in mitigation such as age, level of 
involvement and physical mental 
development before determining 
at what point juveniles can seek 
parole.  (People v. Caballero, supra, 
55 Cal.4th at p. 268.)

           In Miller, supra, 567 U.S. ____ 
[132 S.Ct. 2455] which was decided 
after McGuire was sentenced, 
the Supreme Court recognized 
that juveniles have diminished 
culpability and greater prospects 
for reform, and emphasized that 
the trial court must have “the 
opportunity to consider mitigating 
circumstances before imposing 
the harshest possible penalty for 
juveniles.”  (Id. at pp. 2464, 2475.)  
It requires a sentencing court to 
take into account how children 
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PUBLISHER’S NOTE

    ***

California Lifer Newsletter (CLN) 
is a collection of informational and 
opinion articles on issues of interest 
and use to California inmates 
serving indeterminate prison terms 
(lifers) and their families.  

  CLN is published by Life 
Support Alliance Education Fund 
(LSAEF), a non-profit, tax-exempt 
organization located in Sacramento, 
California.  We are not attorneys 
and nothing in CLN is offered as or 
should be construed as legal advice.

  All articles in CLN are the opinion 
of the staff, based on the most 
accurate, credible information 
available, corroborated by our own 
research and information supplied 
by our readers and associates.  CLN 
and LSAEF are non-political but 
not non-partisan.  Our interest and 
commitment is the plight of lifers 
and our mission is to assist them 
in their fight for release through 
fair parole hearings and to improve 
their conditions of commitment.

  We welcome questions, comments 
and other correspondence to 
the address below,  but cannot 
guarantee an immediate or in-
depth response, due to quantity of 
correspondence.  For subscription 
rates and information, please see 
forms elsewhere in this issue.
  

CLN is trademarked and 
copyrighted and may not be used 

or reproduced in any 
way without consent 

of the publishers
*****

are different, and how those 
differences should affect the 
decision of whether to irrevocably 
sentence them to a lifetime in 
prison.”  (Id. at p. 2469.)

 
Graham v. Florida, supra, 560 

U.S. ___ [130 S.Ct. 2011] held that 
a categorical ban on life without 
parole sentences against juvenile 
offenders applies to all non-
homicide cases, including a term 
of years sentence that amounts to 
the functional equivalent of life 
without parole sentence.  (People v. 
Caballero, supra, 55 Cal.4th at pp. 
267-268.)  
 
McGuire was 17 years old at 

the time of the crime.  He was 
convicted of one count of murder 
and two counts of attempted 
murders and sentenced to 90 years 
to life (the functional equivalent 
of life without parole since it 
would most likely exceed his life 
expectancy).  It was undisputed 
that he was a gang member and 
that he fired a gun at unarmed 
bystanders who did no more than 
call out to females walking on the 
street.  He was not on drugs or on 
medication at the time and there 
was no evidence that he suffered 
from any mental impairment.
 
McGuire’s defense consisted of 

witnesses who said he was not a 
gang member and that he was left-
handed.  
 
There is no indication that the 

trial court considered McGuire’s 
age, or his physical and mental 
development when imposing 
the sentence.  No comments 
were made by either McGuire, 
his counsel or the court at the 
sentencing hearing.  There was 
nothing in the probation report 
indicating he was a juvenile, other 
than his birthdate. 
 
It is clear the trial court did not 

recognize the significance of 
McGuire’s youth in imposing the 
“functional equivalent “ of a life 

without the possibility of parole 
sentence.
We therefore must remand so the 

trial court will have the opportunity 
to reconsider its sentence in light 
of Miller and Caballero.

DISPOSITION
 ....
 The judgment of conviction 

as to McGuire is affirmed.  
The matter is remanded for 
resentencing in accordance with 
the views expressed herein.

   CLN readers who were not yet 18 
at the time of their LWOP offense, and 
whose appeals were not final through 
the California Supreme Court as 
of the finality of Caballero, should 
ask their appellate attorneys to file a 
supplemental brief to their appellate 
court requesting resentencing, if their 
existing sentencing record shows that, 
as here, the court did not consider 
the prisoner’s youth in pronouncing 
sentence.

      ***
  

In re Pulido
CA 1(1) Case No. A136960

 July 15, 2013

   Michael Pulido was sentenced 
to LWOP for a felony-murder he 
committed at age 16.  His direct appeal 
affirmed the conviction and sentence.  
However, on Constitutional principles 
announced later in Miller v. Alabama 
(2012) 567 U.S. [183 L.Ed.2d 
407, 132 S.Ct. 2455] (Miller) [holding 
that mandatory life imprisonment 
without parole for those under the age 
of 18 at the time of their crimes violates 
the Eighth Amendment‘s prohibition 
on cruel and unusual punishments], 
he filed a later habeas petition alleging 
he was entitled to consideration of his 
youth in such sentencing.  The Court 
of Appeal, notwithstanding the post-
appeal application, granted the writ.
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Late breaking developments shed a little more 
light on two topical subjects: the population 
cap and on-going hunger strike.  Both late pro-
nouncements came from CDCR Sec. Beard 
and are, so far, the latest word on where these 
two issues are headed.

Beard, meeting with the editorial board of the 
Sacramento Bee, indicated the administra-
tion’s primary venue for meeting the population 
goal by December 31 would apparently not 
come through the release of more prisoners, 
but more by removing them from state-run fa-
cilities.  Beard indicated the bulk of the nearly 
10,000 prisoners who must be removed from 
state facilities to meet the 3 judge panel’s or-
der would be achieved by moving the prison-
ers to leased/rented community correctional 
facilities, county jails and out-of-state prisons.  
Specifically, Los Angeles and Alameda Coun-
ty jails apparently have combined space for 
about 1,600 more inmates who would previ-
ously have been housed in state prisons.

The state is also considering re-opening two 
community facilities in Kern County to accom-
modate another 1,100 inmates and out of state 
prisons remain still another option.  "Those are 
all expensive options, and they don't do any-
thing to get low-risk prisoners out of prison and 
into the community," said Don Spector of the 
Prison Law Office.  And while use of those op-
tions would meet the criteria of reducing the 
prison population, these options, said Spector, 
represent “bad policy.”

The state must yet determine if it can pay the 
increased cost these options would entail with-
out legislative action, which would be difficult to 
obtain.  The federal judge panel must approve 
the options proposed by the state.

Fanning the fuel of yet another controversial 

issue, Beard, in an opinion/editorial piece print-
ed in the Los Angeles Times, characterized the 
hunger strike as “dangerous, disruptive,” aimed 
more at “advance[ing] their own agenda of vio-
lence” than accomplishing change in the sys-
tem.  

“The inmates calling the shots are leaders in four 
of the most violent and influential prison gangs in 
California: the Aryan Brotherhood, the Mexican 
Mafia, Nuestra Familia and the Black Guerrilla 
Family. We're talking about convicted murder-
ers who are putting lives at risk to advance their 
own agenda of violence.” Beard wrote, adding 
“Brutal killers should not be glorified.”

Beard touted the accomplishments of the depart-
ment’s new ‘step-down’ policy to provide previ-
ously gang-identified inmates a path out of SHU 
and said CDCR no longer promotes “indetermi-
nate placements in SHUs, in which the terms 
have no end dates.”  He outlined the amenities 
of SHU facilities, saying “there are outdoor-fac-
ing windows [in 3 of 4 prisons with SHU hous-
ing] in the cells that allow for direct sunlight. At 
Pelican Bay, all SHU cells have skylights. In all 
of the facilities, inmates in the SHU have radios 
and color TVs with access to channels such as 
ESPN. They have weekly access to a law library 
and daily exercise time. Many have cellmates; 
they can earn degrees; they can send and re-
ceive letters; and their family and friends can 
visit them every weekend. SHU inmates receive 
the same meals and portions as general popula-
tion inmates. This is not "solitary confinement," 
in that prisoners can have visitors and, in many 
cases, interaction with other inmates.”

The secretary, however, failed to mention that 
the ‘visits’ with family and friends are not contact 
visits and many permanent SHU inmates have 
not had contact visits in years.  And of course, 
those in SHU confinement the longest, in Peli-

LAST MINUTE UPDATES: 
POP CAP,  HUNGER STRIKE
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can Bay, are housed in the most remote prison 
in California, making it prohibitively expensive 
for many families to spend 2 days traveling for 
an hour or two of non-contact visiting.

Beard’s article appears to be the new Secre-
tary’s first salvo at breaking the hunger strike, 
an action he has said the CDCR cannot ca-
pitulate to. “Don't be fooled,” he warned read-
ers.  “Many of those participating in the hunger 
strike are under extreme pressure to do so from 
violent prison gangs, which called the strike in 
an attempt to restore their ability to terrorize 
fellow prisoners, prison staff and communities 
throughout California.”

Clearly, the Secretary’s remarks and hardline 
stance have drawn a line on the concrete prison 
floor regarding the hunger strike. 

 The next move, on either side, remains to be 
seen.

HUNGER STRIKE UPDATE

As of the end of July, according to CDCR, some 
560 inmates in nine prisons were still participating 
in a hunger strike to protest permanent SHU 
status and other grievances, primarily at Level 
IV institutions.  The department estimates 385 
have been on continuous hunger strike since the 
protest began on July 8.  
State officials are said to be meeting with hunger 

Even GERMANY gets it!

strike leaders and representatives in what 
CDCR Secretary Jeffrey Beard called “ongoing 
conversations,” although Beard himself will 
not be participating.  According to a CDCR 
spokesman Beard will explain the changes 
already made to the SHU program, including 
allowing some inmates out of the units without 
having to inform on other inmates, the new ‘step-
down’ program that is to replace ‘de-briefing.’

While the Secretary said he hoped the strikers 
would “eventually make their point, and get it 
over, and we can continue to move forward in 
a positive way,” but Laura Magnani, an inmate 
advocate from American Friends Service Committee 
held out hope Beard would “eventually talk to us 
himself.”  So far four inmates participating in a 
statewide hunger strike have required medical care 
and a fifth has been referred to a physician.

Interest in the hunger strike is not just within the 
prisons, it seems.  Notables from the entertainment 
world, reportedly including Jay Leno, Gloria Steinem, 

the Rev. Jesse Jackson and Bonnie 
Raitt are among the well-known 
names signing a letter to Gov. Brown 
condemning the isolation policy of 
SHU confinement.  On July 29 a 
solidarity rally for California hunger 
strikers was held in Berlin, Germany 
complete with banners and chants of 
“Isolation is torture.” 
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Although a court of review “may 
refuse to issue a writ of habeas 
corpus when it appears that the 
application should have been 
first made in the lower court,” 
we have decided to entertain 
this matter in the first instance 
because the petition raises 
important legal issues concerning 
the constitutionality of juvenile 
sentencing procedures. (In re 
Moss (1985) 175 Cal.App.3d 913, 
922 [“intervention is proper by 
this court in the first instance 
because the issues raised involve 
fundamental due process rights 
[and] it affords us the opportunity 
to provide guidance to the trial 
court‖”].)

On appeal, we rejected Pulido‘s 
contention the LWOP sentence 
was disproportionately severe 
in relationship to his culpability, 
thereby constituting cruel and 
unusual punishment. ...

In October 2012, Pulido filed this 
habeas petition, contending that 
the high court‘s decision in Miller 
requires a re-examination of the 
constitutionality of his LWOP 
punishment. We granted Pulido‘s 
request for appointment of counsel 
... issued an order to show cause. ...

Most recently, in Miller the 
Supreme Court held any 
sentencing scheme that mandates 
life in prison without possibility 
of parole for juvenile offenders‖ 
is forbidden under the Eighth 
Amendment. (Miller, supra, 183 
L.Ed.2d 407, 424, 132 S.Ct. 2455, 
2469.) 

   The special consideration required 
now by Miller was explained by the 
court.

Although we do not foreclose a 
sentencer‘s ability to make that 
judgment in homicide cases, we 
require it to take into account how 
children are different, and how 
those differences counsel against 

irrevocably sentencing them to a 
lifetime in prison.  (Miller, supra, 
183 L.Ed.2d 407, 424, 132 S.Ct. 
2455, 2469, italics added.)  In 
short, before a sentencing court 
imposes a sentence of life without 
the possibility of parole upon 
a juvenile offender, it must, in 
accordance with Miller, articulate 
its reasons in sufficient detail for 
appellate review.

   After reviewing the sentencing 
judge’s comments attending his 
decision, wherein he found Pulido 
fully culpable of the actual killing, the 
habeas court nonetheless found that 
the new requirements of Miller had 
not been satisfied.

Patently, prior to imposing 
LWOP, the sentencing judge 
did not focus on the factors 
now constitutionally mandated 
under Miller, in particular the 
offender‘s ‖chronological age and 
its hallmark features—among 
them, immaturity, impetuosity, 
and failure to appreciate risks and 
consequences.  (Miller, supra, 183 
L.Ed.2d 407, 423, 132 S.Ct. 2455, 
2468.)  In sum, because Miller 
refocused the sentencing decision 
on “how children are different, 
and how those differences counsel 
against irrevocably sentencing 
them to a lifetime in prison” (id. at 
p. 424) and the trial court did not 
consider the “hallmark features” of 
youth now mandated under Miller 
(id. at p. 423), we conclude habeas 
relief is warranted in this case.

   In so concluding, the habeas 
court expressly rejected the State’s 
suggestion that Pulido had not 
exhausted statutory relief as provided 
under recently enacted law.

The Attorney General, however, 
contends habeas relief should be 
denied because Pulido has failed 
to exhaust a statutory remedy 
for the relief he seeks and his 
Eighth Amendment claim is not 
ripe until he has done so.  The 
statutory remedy, according to 

the Attorney General, lies in the 
Legislature‘s 2012 enactment of 
section 1170, subdivision (d)(2), 
providing a recall procedure for an 
LWOP sentence after a period of 
15 years. (See § 1170, subd. (d)(2)
(A)(i) [When a defendant who was 
under 18 years of age at the time of 
the commission of the offense for 
which the defendant was sentenced 
to imprisonment for life without 
the possibility of parole has served 
at least 15 years of that sentence, 
the defendant may submit to the 
sentencing court a petition for 
recall and resentencing.].)

         ***

SANTA CLARA 
COUNTY SUPERIOR 
COURT SPEAKS OUT 
ON THREE MILLER-
RELATED HABEAS 

CLAIMS

In re Brandon Martinez
Santa Clara County Superior Court 

Case No. 179119
 June 26, 2013

   Brandon Martinez, who was 17 
when he committed murder, was not 
sentenced to LWOP.  Rather, he was 
sentenced to 25-life.  Thus, he did not 
require any Miller-related relief on his 
sentence.  But the court found that 
Miller implied consideration from the 
Board when holding a parole hearing.

While the reasoning and holdings 
of Miller and Graham, therefore, 
do not apply to Petitioner’s initial 
sentence, they do apply to actions 
of the Parole Board when the Board 
considers his parole suitability.  
This conclusion inexorably 
flows from the Miller Court’s 
holding that  “fundamentally, []
youth, matters in determining 
the appropriateness of a lifetime 
of incarceration.”  (Miller, at 
p.413.)  For an inmate who was a 
youth at the time of their crime, 

PULIDO from pg.2
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periodic parole consideration 
hearings would be rendered 
largely futile if their crime was 
analyzed as though they were an 
adult when he committed it.  If 
a Parole Board were to deny an 
inmate parole without considering 
how “youth matters” then they 
would perpetuating a “lifetime of 
incarceration” in violate of Miller 
and Graham, supra.

   The court went to find support in 
People v. Caballero (2012) 55 Cal.4th 
262, 269.

The Parole Board cannot overlook 
the fact when a crime was 
committed by a minor because 
any meaningful consideration 
of their present dangerousness 
necessitates an examination 
of the factors of their past 
dangerousness.  When their past 
dangerousness is in some part a 
function of their chronological age 
the fact that they have matured 
necessarily becomes a significant 
consideration. Because the 
Caballero holding applies to those 
originally sentenced to life without 
the possibility of parole for non-
homicide, a fortiori it applies to 
those who were originally given 
a chance to parole.  Furthermore, 
because Miller v. Alabama 
extended Graham v. Florida to 
homicide, the Caballero rule now 
applies to all persons coming 
before the parole Board.  ...

Failure to due so cannot be salvaged 
by application of the lenient ‘some 
evidence’ rule because the mandate 
to consider youth is of independent 
constitutional dimension.

   The court ultimately denied the 
petition, but without prejudice, to 
allow Martinez to provide missing 
supporting documents.

In re Dao Van Ny
Santa Clara County Superior Court 

Case No. CC092402
 July 1, 2013

   Dao Van Ny was 16, in 2000, when 
he committed attempted murder, and 
was sentenced to 15-life.  At his initial 
parole hearing, he was denied parole, 
following which he petitioned the 
Superior Court for relief.

   The court began by reciting the 
language of Miller and Caballero 
reported in the Martinez case just 
preceding.  It concluded, as in 
Martinez, that “youth matters” when 
the Board considers parole suitability.

For an inmate who was a youth at 
the time of their crime, periodic 
parole consideration hearings 
would be rendered largely futile 
if their crime was analyzed as 
though they were an adult when 
they committed it.

   That having been said, the court 
then proceeded to the merits of Ny’s 
petition.  The court pointed out that 
Ny had a record of 115s for violence.

Petitioner in this case did not 
demonstrate his reform and 
rehabilitation.  Instead, quite the 
opposite, his two recent 115s for 
fighting show he is still the same 
person who is willing to become 
violent when he believes it will 
benefit his friends.  This is what 
led to his life crime in 2000 and 
is what led to the 115s in 2009.  
Simply put, in light of Petitioner’s 
two 115s it appears he is the same 
person who committed his life 
crime and therefore is not yet 
suitable for parole.

   Accordingly, the court denied the 
petition.  But at some future time 
when Ny reappears before the Board 

with an improved record, he will be 
nonetheless entitled to have his youth 
at the time of the crime considered as 
a factor in determining suitability.

       ***

In re 
Jose Antonio Martinez

Santa Clara County Superior Court 
Case No. CC584680

 May 30, 2013

   Jose Martinez was sentenced to 40-
life for a murder he committed while 
he was 16 – a minor.  This would place 
him at age 56 when he could be paroled.  
Martinez petitioned the trial court 
to modify his sentence downward to 
compensate for his youth, per People 
v. Caballero (2012) 55 Cal.4th 262 and 
Miller v. Alabama (2012) 567 U.S. 
[183 L.Ed.2d 407, 132 S.Ct. 2455].

   The court thoughtfully considered 
Martinez’ pro per petition, and found 
sufficient potential merit to request an 
informal response from the Attorney 
General.  

While Caballero, supra, presented 
a relatively uncomplicated 
example of the determinate 
part of  a sentence making the 
actual sentence a de facto LWOP, 
the present case appears to be 
near the borderline.  Petitioner 
asserts: “Insofar as Petitioner’s life 
expectancy in prison is unlikely to 
exceed the age of 56, he is entitled 
to reconsideration of his sentence.” 
... Petitioner is indisputably correct 
that the 40 years he will have to 
serve in prison effectively ages one 
more quickly and reduces one’s 
life expectancy compared to the 
free populations.  The substandard 
living conditions and medical 
care, caused by our state’s prison 

MARTINEZ from pg. 5
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overcrowding, are well known.  
While Petitioner no doubt has 
accurately reported studies proving 
his major premise, his individual 
case presents a question of degree. 
On the one hand, Petitioner has 
not presented a statistic study 
tailored to California’s prison 
system calculating the reduced 
life expectancy of inmates. But on 
the other hand, Petitioner would 
be at the extreme end of any such 
spectrum since a 40 year term 
most likely reduces life expectancy 
more than a  25 year term and may 
even do so exponentially.

Petitioner has done as through a 
job presenting this issue, in pro 
per, as one could hope for.  At this 
point, this Court would appreciate 
an informal response from the 
People on the merits of the issue.

   The court gave the Attorney General 
a generous 100 days to research this 
matter and respond back to the court.  
The court noted the obvious lack of any 
urgency.  But it closed on a optimistic 
theoretical note:

Even if this petition is granted 
Petitioner is not entitled to 
immediate release.  At most, 
if Petitioner’s assertions prove 
true, this Court anticipates that 
he would entitled to a sentence 
reduction to 25-life.

      ***

SANTA CLARA COUNTY 
SUP. COURT: LAW OF 

THE CASE DEVELOPED 
IN PRIOR LITIGATION 

BINDS BOARD AND 
GOVERNOR

In re 
Jose Raymundo Macias

Santa Clara County Superior Court 
Case No. 113003

 July 10, 2013

CLN readers may remember Macias’ 
earlier case (formerly at 189 Cal.
App.4th 1326).  The appellate court 
granted Macias relief at Board, after 
deciding disputed issues of fact and 
law specific to Macias’ case factors.  
The Board subsequently granted 
Macias parole, but the Governor 
reversed.  One of the pressing 
questions now before the court, upon 
Macias’ challenge to the Governor’s 
decision, was whether the Governor 
(or the Board, for that matter) was free 
to disregard earlier adjudicated issues 
in Macias’ case, when dealing with the 
question of his parole in that same 
case, as it progressed over time.  This 
is also known as the “law of the case” 
doctrine.

   The court’s ruling in this case is 
instructive, even though as a superior 
court ruling, it is not binding.  [Note: 
Upon the State’s immediate application 
to the 6th Appellate District Court 
of Appeal (Case No. H039893), the 
superior court’s decision is currently 
stayed pending consideration of the 
issuance of a writ of supersedeas 
pending appeal.  Ominously, the 6th 
DCA recently rejected the applicability 
of “law of the case” doctrine in Board/
Governor parole decisions.  (See: In re 
Gray (unpublished), CLN #50.)]

The above cases [In re Macias, 
supra; In re Coronel, formerly at 210 
Cal.App.4th 1218] granted relief to 
the petitioners and although they 
are no longer published authority 
they are final and binding and “res 
judicata of all issues of law and fact 
necessarily involved in that result.”  
(Jackson v. Superior Ct. (2010) 189 
Cal.App.4th 1051, 1065, citing 
In re Crow (1971) 4 Cal.3d 613, 
623.)  As held by the California 
Supreme Court in In re Prather 
(2010) 50 Cal.4th 238, the courts 
are empowered to say what due 
process means in a particular case.  
When a court does so, the Board is 

then “bound by the court’s findings 
and conclusions regarding the 
evidence in the record.”  Simply 
put, while the nominal language 
of a reversal and remand may be 
to “proceed in accordance with 
due process” and to “consider 
all relevant reliable information” 
the Board must look to the body 
of the court order or opinion to 
see what is specifically required 
or prohibited.  “Thus, an order 
generally directing the Board to 
proceed in accordance with due 
process of law does not entitle 
the Board to disregard a judicial 
determination.”  The California 
Supreme Court has now told the 
Board in unequivocal terms, that 
“the Board is required to adhere 
to the decision of the Court of 
Appeal.”  (In re Prather, supra, at p. 
258.)

The above rule applies equally to 
the Governor.  Neither the identity, 
nor the level, of the decision maker 
within the Executive Branch makes 
a difference.  The Executive Branch 
as a whole is collaterally estopped 
from disregarding Judicial Branch 
orders.  Pursuant to the doctrine 
of collateral estoppel, “the prior 
judgment operates in a second 
suit based on a different cause of 
action as an estoppel or conclusive 
adjudication as to such issues in 
the second action as were actually 
litigated and determined in the 
first action. ... Priv[it]y between 
the Governor and the Board seems 
to be established as a matter of law 
by the California Supreme Court’s 
holding in In re Rosenkrantz 
(2002) 29 Cal.4th 616, 638, that 
gubernatorial review is not an Ex 
Post Facto violation given that 
it “simply created a new level 
of review, within the executive 
branch, of parole decisions ...”  The 
basis of the Rosenkrantz decision 
was that the Governor and the 
Board are merely different levels 
of the Executive Branch. This 
comports with the definition of 
priv[it]y for collateral estoppel/res 
judicata.  Certainly the Governor 
would not argue every executive 

MARTINEZ from pg. 6
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branch issue could be relitigated 
after an adverse court order simply 
if he took a personal position on 
the matter.

   The Court went on to apply the 
facts and law of the case, as developed 
in prior hearings and court orders, 
to then determine that “[because] 
the Governor’s conclusion [was] 
unsupported by the reasoning and 
evidence he provided, it must be 
reversed.”

   Macias remains incarcerated, however, 
until the 6th DCA determines either 
that it will not grant the requested writ 
of supersedeas, or otherwise disposes 
of the State’s appeal.

     ***

GOVERNOR’S 
REVERSAL VACATED 

BECAUSE OF 
EVIDENTIARY FLAWS 

IN HIS DECISION

In re Michael DeBaets
Santa Clara County Superior Court 

Case No. 158697
 July 8, 2013

   Michael DeBaets was convicted of 
a 1992 second-degree murder and 
sentenced to 19-life.  In June 2012, 
upon his third parole hearing, the 
Board found him suitable.  Five 
months later, the Governor reversed, 
which DeBaets challenged in a habeas 
petition to the trial court.

   DeBaets claimed that the Governor 
(1) failed to consider all the evidence 
in the record, (2) mischaracterized 
and misconstrued cited evidence, 

and (3) cited to non-existent facts.  
Specifically, the Governor had 
asserted Debaet’s minimization of 
his responsibility, lack of insight into 
the causative factors, and the crime 
itself.  As such, DeBaets argued, the 
Governor’s decision was arbitrary 
and violated due process.  The court 
agreed, and granted his petition on 
July 8, 2013, ordering effectivity of its 
order within 10 days.  

   Recounting the law of lifer paroles, 
the court acknowledged the “some 
evidence” standard of review.  But 
it noted that the decision-maker’s 
analysis must be supported not by 
mere guesswork or speculation but 
instead by some evidence in the record 
that is rationally indicative of current 
dangerousness, citing to In re Young 
(2012) 204 Cal.App.4th 288, 304,fn.13.

   The court found the Governor’s 
characterizing of the crime as 
“senseless” did not ipso facto serve to 
raise Debaet’s dangerousness level.  
It was at most a static, historical 
fact, which did provide the requisite 
“nexus” between Debaet’s current 
demeanor and that at the time of 
the crime.  Although the Governor 
tried valiantly to create a “nexus” out 
of whole cloth, the court didn’t buy 
it.  His mantra of “minimization,” 
“proffered justifications,” and “casting 
blame” simply did not square with the 
facts in the record.  The court was not 
persuaded.

In concluding otherwise, the 
Governor cited non-existent 
evidence, ignored relevant 
evidence, mischaracterized 
evidence, and took still other 
evidence out of context leading to 
its distortion, all of which resulted 
in arbitrary factual conclusions that 
are not supported by a modicum 
of evidence or rationally indicative 

of current dangerousness.

  On the Governor’s favorite mantra, 
“lack of insight,” the court was likewise 
not persuaded.

The Court acknowledges that 
it is up to the Board or the 
Governor, not a court, to decide 
which evidence in the record is 
more convincing. [Cite.]  But, as 
DeBaets contends, the conclusion 
the Governor reached from the 
2012 psychological evaluation 
that DeBaets lacks insight about 
the crime and its causative factors 
is contradicted by the record 
as a whole, notably the 22012 
Life Prisoner Evaluation and 
the 2012 Board hearing, both 
of which crucially bear on the 
question of Debaet’s acceptance of 
responsibility for the crime, and, 
therefore, the presence or absence 
of insight. That conclusion that he 
lacks insight is therefore arbitrary, 
irrational., and unreliable, failing 
as it does to account for significant 
pieces of relevant evidence in the 
record and resting on inaccurate 
and incomplete characterizations 
of the evidence. ...

Accordingly, the Governor’s decision 
is reversed and the Board’s grant of 
parole is reinstated and is to be given 
effect within 10 days.

   As of this writing (20 days after the 
order), DeBaets at 70 years of age is 
still listed on CDC’s locator as being 
incarcerated.  While the State has 60 
days to appeal the order, it may yet 
either decide to throw in the towel and 
release him, or perfect an appeal and 
request a stay.

       ***
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SUPERIOR COURT 
UPHOLDS BOARD’S 
DENIAL OF PAROLE 

BASED ON THE 
CRIME, ONLY RECENT 

ACCEPTANCE OF 
RESPONSIBILITY, AND 

INSUFFICIENT INSIGHT 
AND REMORSE

In re Anthony Espinoza
Santa Clara County Superior Court 

Case No. 143827
 July 23, 2013

   Anthony Espinoza, who had no prior 
felony record, took a plea to 16-life for 
second degree murder, for a crime 
committed in 1990.  At his fourth 
parole hearing, in 2012, he was again 
found unsuitable, and took the matter 
to the Santa Clara County Superior 
Court on habeas corpus. 

   He began drinking at age 15, to 
compensate for perceived slow social 
development, and was “drunk daily” by 
age 21.  Miraculously, he only suffered 
one misdemeanor DUI during this 
time.

   Espinoza’s prison record is good, 
with his last 115 occurring 16 years 
ago.  His extensive programming 
includes addiction recovery, violence 
prevention, and religious studies.  He 
has gained three trade certifications, 
and, having gained his G.E.D. in 
county jail, is now pursuing an A.A. 
degree.  If released, Espinoza has 
complete parole plans at acceptable 
half-way houses.

  His 2012 psych eval revealed some 
lack of insight into the causative 
factors of the murder, with his still 

seeming to assign partial blame to 
another person.  Overall, he was rated 
“low-moderate” risk in the evaluation.

   In the hearing, Espinoza admitted 
that it was only very recently that he 
had taken full, sole, responsibility for 
the crime.  The Board recognized this 
departure from his earlier reticence to 
admit more.  It denied parole based 
on the violent nature of the crime, 
but more because of his inability to 
internalize the causative factors.  It 
also relied on an incident wherein he 
was kicked out of a program when 
he violated rules by joining another 
inmate in the bathroom, a prohibited 
act.  Basically, Espinoza’s timid 
presentation left the Board with some 
doubts as to whether he was in full 
control of his response to triggers.
   The court reviewed to see if there 
was “some evidence” to support the 
Board’s reluctance to find Espinoza 
suitable.  It found that the Board 
satisfied the required standards set out 
in In re Lawrence when it identified 
a “nexus.”  That nexus was his being 
a “follower” to the suggestion to join 
the other inmate in the restroom, a 
demeanor suggestive of his inability to 
make proper decisions on his own that 
led to his crime.  The court also found 
evidence that his minimizing was 
only recently upgraded to acceptance 
of responsibility, thus supporting the 
Board’s expressed concern in that area.

   Accordingly, the court held that it 
must give deference to the decision 
maker, given that “some evidence” 
supported its conclusion to deny 
parole, and denied Espinoza’s pro per 
petition, without issuing an Order to 
Show Cause.

       ***

SECOND DISTRICT 
COURT OF APPEAL 

ORDERS NEW HEARING 
FOR KIDNAP-LIFER 

In re Lockett
CA 2(3)  Case No. B242244

 June 24, 2013

   On April 16, 1994, Lockett, 20, 
carjacked his victim at gunpoint in a 
Covina parking lot.  After driving for a 
few blocks Lockett robbed him of cash 
and other possessions, and forced him 
into the vehicle’s trunk.  Lockett then 
drove him to an area several blocks 
away and released him, physically 
unharmed.  Lockett drove the victim’s 
car to Northern California,  where 
he led police on a high-speed chase.  
Police searching the car later found a 
.45-caliber semi-automatic gun inside.

   Lockett pleaded guilty to kidnapping 
for robbery with personal use of a 
firearm (PC §§ 209, subd. (b), 12022.5, 
subd. (a)); carjacking (§ 215, subd. 
(a)); and second degree robbery (§ 
211).  The trial court sentenced Lockett 
to life in prison with the possibility of 
parole, plus four years.  The abstract of 
judgment stated, “Court recommends 
parole at first eligible date.”

   The Board found Lockett unsuitable 
in 2003, 2006, and 2009.  In 2011,  The 
Board again denied parole, for three 
years, but recommended he move 
to advance his next hearing (PC § 
3041.5(d)(1)).  Lockett petitioned the 
Los Angeles superior court, but was 
denied.  He subsequently petitioned 
the Court of Appeal, where he was 
granted relief. 

   Lockett had a rough adolescence.  
At age 11, he was beaten up.  Later, 
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he became more aggressive, got into 
fights at school, and was expelled.  He 
left school after the 10th grade, and 
joined a local gang.  From age 12 to 
16, he had at least 10 contacts with 
police, involving joyriding; grand 
theft auto; extortion; and assault with 
a firearm.  In April 1988 he suffered 
a sustained petition for assault with a 
deadly weapon other than a firearm 
and attempted robbery.  In September 
1988 he suffered another sustained 
petition for grand theft person after 
he took a skateboard, and threatened 
to shoot the victim when the victim 
tried to retrieve it.  Lockett used 
marijuana, cocaine and PCP, starting 
at age 15.  He went to CYA when he 
was 16, following which he  attended 
community college; he was on CYA 
parole at the time of the commitment 
offenses.

   In prison, Lockett was found guilty 
twice for being in possession of a 
weapon.  As a result, he received two 
additional three-year terms (PC § 
4502).  Lockett has received 12 CDC 
115s, including nine  for violence.  But 
he has been discipline-free since 2002.  
  
   After 2002, Lockett turned himself 
around.  He obtained his GED.  He 
earned certifications in small business 
management from the Professional 
Career Development Institute, and 
“Serve Safe” from the National 
Restaurant Education Association.  
He completed community college 
classes, including two English 
courses, Counseling, Early Childhood 
Education, and Mathematics.  
Importantly, Lockett ended his 
gang affiliation in 2003.  His self-
help programming includes AA and 
NA, Overcoming Addiction, Stress 
Management, Search Yourself, Anger 
Management, Successful Parenting 

Skills, Understanding and Handling 
Addiction, Core Emotions Training, 
Conditions of Life, and Handling 
Suppression. 

   Lockett’s psychological reports 
showed continued growth.  In 2003, 
he was diagnosed with depressive 
disorder, polysubstance dependence 
in sustained full remission in a 
controlled environment, and antisocial 
personality disorder.  His risk of 
violent recidivism was estimated to be 
above average.
   
   By 2007, he was diagnosed with 
“antisocial personality disorder, 
resolving” and a reduced potential 
for violence.  In 2010, his evaluation 
concluded that overall, he was 
now only a “moderate” risk.  The 
psychologist opined that Lockett “has 
made the transition from procriminal 

to prosocial attitudes and behaviors.  
Moreover, he demonstrated insight 
into the issues related to the life offense 
and his previous abuse of substances.  
He had adopted a prosocial orientation 
and was motivated toward self-
improvement.

   The Board denied parole again in 
2011.

It did not give much weight to the 
circumstances of the life crime 
because “it’s a rather historic event 
at this point.”  The Board based the 
denial on five factors:  (1) Lockett’s 
attitude toward, minimization of, 
and lack of insight into the causative 
factors of, the crime; (2) his failure 
to complete an adequate “relapse 
prevention plan”; (3) his need for 
additional “victim awareness”; 
(4)  his unstable social history as 
a youth; and (5) the psychological 
evaluation’s assessment that he 
presented a moderate risk of 
recidivism and violent reoffense 
upon release.  The panel observed 
that it was required to set the next 
parole hearing for a minimum 
of three years in the future, but 
strongly recommended that 
Lockett move, pursuant to section 
3041.5, subdivision (d)(1), that the 
next hearing be advanced.  The 
panel opined it “won’t take you 
three years to complete what we’ve 
offered as far as what you need to 
work on today.”

   In a lengthy discussion, the court 
evaluated each of these five reasons, 
and found that there was no evidence 
to support a nexus to Lockett’s current 
dangerousness.  Of interest to many 
readers is how the court ignored 
12 CDC-115s, many of which were 
violent.  The court noted that the Board 
did not mention these in its decision; 
therefore they were not grounds to 

A NEW PERSPECTIVE CAN HELP
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now deny him parole.  The court found 
the Board’s “omission” of any reference 
to the disciplinary history reasonable, 
since it had been nine years since the 
last one.

In sum, because the Board’s 
unsuitability determination was 
not based upon “some evidence,” 
we grant Lockett’s petition for a 
writ of habeas corpus and remand 
for a new hearing in accordance 
with due process of law.  (In re 
Prather, supra, 50 Cal.4th at p. 244.)  
The Warden requests that because 
section 3043 requires at least a 
90-day notification period to the 
victim before a parole hearing, the 
deadline for a hearing on remand 
be set for no less than 120 days 
after this opinion’s finality 

   Lockett’s case represents a good 
example of what the Board will want 
to see to grant parole: a commitment 
to a changed attitude and a good work 
ethic.  Given the court’s extensive 
analysis of the non-existence of “some 
evidence” in support of parole denial, 
the prognosis for his coming rehearing 
would seem to look good.

      ***

SIXTH DISTRICT 
REVERSES SANTA 
CLARA COUNTY 

SUPERIOR COURT’S 
GRANT OF LIFER 

HABEAS PETITION

In re Kang
CA6  Case No. H038257

 July 16, 2013

   Hui Kyung Kang pled guilty to 
second degree murder following a 
1993 stabbing and was sentenced to 

16 – life.  She was found unsuitable 
for parole in her 2011 BPH hearing, 
and petitioned the Santa Clara 
County Superior Court for a writ of 
habeas corpus.  The court granted the 
petition, vacated the Board’s decision, 
and remanded the matter to the Board 
with directions to provide Kang with 
“a new hearing comporting with due 
process.”  Warden Deborah Johnson 
appealed, contending that the superior 
court erred because some evidence 
supports the Board’s finding that Kang 
would pose an unreasonable risk of 
danger if released from prison.  The 
Sixth District Court of Appeal reversed 
the superior court, with directions to 
deny the writ instead.

   Kang had an unstable background.  
After being expelled from public high 
school, she attended a private high 
school where she became truant.  Kang 
remembers lying to her friends and 
family for no reason.  She also “stole a 
lot as she got older. . . .  [S]he did it to 
get ‘bad attention, which is better than 
no attention at all.’”  At the age of 11 
or 12, Kang began experimenting with 
drugs.  By the age of 18 or 19, she had a 
lifestyle of partying and using cocaine.  
She was terminated from a receptionist 
position after she committed fraud 
using customers’ credit cards.  When 
she was 19, she ran away to Hawaii.  In 
1991, Kang was arrested for receiving 
stolen property, forgery, possession 
of a bad check, and attempted grand 
theft.  In 1993, she was arrested for 
vehicle theft and theft by use of access 
card data.  Kang’s life crime, when 
she was 21, involved killing a foreign 
businessman who called her to come 
to his hotel for sex, after which she 
took his money and credit cards.

   In prison, Kang had a turbulent 
early period, followed by turning 
herself around.  Although she has 

not received a disciplinary report 
since 2002, from 1997 to  2003, she 
received nine CDC-115s, including 
four for mutual combat and others 
for smoking, pruno, refusing to work, 
conspiracy to introduce narcotics, and 
forging a state document.  She also 
had 11 CDC 128s.

   Kang’s programming has included 
Friends Outside, Parole Employability 
Academics Resource Lifeskills, 
Creative Conflict Resolution, 
Alternatives to Violence, Coalition 
for Cultural Awareness, and the Asian 
Prisoners Group.  She has gained 
vocational certification for eyewear 
manufacturing and as a forklift 
operator.  

   In Kang’s 2009 psych eval,  Dr. 
Williams reported that Kang “has a 
history of impulsivity and a lack of 
behavioral control, both prior to her 
incarceration and during the first years 
of incarceration.  However, she has 
demonstrated that she can maintain 
adequate control and direct herself 
only towards pro-social activities 
during the past five to six years.”

   She admitted using heroin for 
during her first six years in prison, but 
became drug-free in 2003 after her 
CDC 115 for conspiracy to introduce 
narcotics.  Kang told Dr. Williams “it 
was [a] really serious 115, that she lost 
a lot of privileges and finally decided 
she could not keep up with the lies she 

 LOCKETT  from pg. 10
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told her family.”  In March 2003, Kang 
“reportedly became a Christian” and 
learned about “taking responsibility 
for her actions.”

   Regarding the commitment offense, 
Dr. Williams reported that “Ms. Kang, 
to this day, cannot understand how 
she committed that crime.  To her 
credit, she offers no excuses or facile 
explanations that might ease her 
conscience.”  He found that she “is 
remorseful and has a difficult time 
understanding why she committed 
that crime and how she had been 
emotionally able to do so.” His 
overall risk assessment was that Kang 
“presents a relatively Low Risk for 
violence in the free community.  
 
   The Board denied parole for three 
years, citing four reasons.  The first 
was the “atrocious, heinous and cruel 
crime” commitment offense, which 
involved approximately 30 wounds, 
many of which were defensive.  
Second, the Board found that she had 
continued her “reckless lifestyle” in 
prison, including her “propensity for 
violence” and her use of drugs and 
alcohol.  Third, the Board determined 
that Kang had credibility issues, 
noting that she had faked mental 
illness when she was first incarcerated.  
Finally, the Board found that Kang 
needed to further develop her insight 
into her reasons for committing 
the murder since she still could not 
explain why she did it.  The Board 
advised Kang that “[y]ou’ve got to be 
able to articulate reasons.  This is why 
I did it, and these are the things I’ve 
done to ensure that this kind of action 
will never happen again.”

  In reversing, the appellate court first 
chided the superior court for relying 
on that appellate court’s own pre-

   KANG from pg. 11 Shaputis II decisions in 

In re Ryner (2011) 196 Cal.App.4th 
533 and In re Rodriguez (2011) 
193 Cal.App.4th 85 (Rodriguez) 
for the proposition that “if ‘lack 
of insight’ is invoked as a reason 
to deny parole, that finding must 
be based on a factually identifiable 
deficiency manifested by the 
inmate concerning a matter of 
probative significance on the issue 
of current dangerousness.”  The 
superior court had determined 
that the Board failed to meet this 
test because the Board’s decision 
ignored the psych’s opinion that 
Kang presented a low risk of 
danger and failed to identify a 
material deficiency that Kang had 
manifested that was probative on 
the issue of current dangerousness.

Second, relying on the decision 
in In re Morganti (2012) 204 Cal.
App.4th 904, the superior court 
faulted the Board for finding that 

Kang’s inability to explain the 
reasons for the murder constituted 
a lack of insight.  In the court’s 
view, Kang’s inability to provide an 
explanation indicated that Kang’s 
“changed values and internal 
moral compass are now such that 
a life crime is unthinkable.”

Finally, the superior court 
determined that the Board had 
failed to articulate a nexus between 
Kang’s history of prison discipline 
and her current dangerousness, 
stating that the Board “[w]hen 
drawing a nexus from the crime it 
must reach to the inmate’s present 
dangerousness, not to [CDC] 
115s that are so old that they 
must themselves be deemed stale 
and static factors.  This is another 
Board finding that compounds, 
rather than cures, its errors.”

The superior court therefore 
ordered as follows:  “For the above 
reasons, as well as those outlined 
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in the order to show cause (the 
unsupportable ‘torture’ finding and 
the . . . section 5011 violation) the 
petition is granted and the matter 
is remanded to the Board with 
directions to provide Petitioner, 
within 100 days, a new hearing 
comporting with due process.”

   On appeal, the battle shaped up as 
follows.  

The Warden: (1) the commitment 
offense “was brutal and egregious”; 
(2) Kang lacked credibility in 
discussing her rehabilitation, 
since she represented that she had 
developed a personal relationship 
with a higher power immediately 
after receiving the 2002 CDC 
115 for a serious drug violation 
although she had previously 
admitted that she attended church 
in order to traffic drugs into 
prison; (3) Kang’s nine serious 
rule violations, and she had been 

disciplinary-free only in the past 
decade; and (4) Kang lacked insight 
into her reasons for committing 
the murder because she could not 
articulate why she did it.  
 
Kang: errors include (1) giving the 
commitment offense “independent 
weight” without explaining how 
the offense supported a parole 
denial; (2)  finding that Kang 
lacked credibility although she 
“openly and honestly discussed 
her past actions of manipulation 
and dishonesty”; (3) failing to 
articulate any deficiency in Kang’s 
insight and failing to articulate a 
nexus between the lack of insight 
and current dangerousness; (4) 
violating Kang’s right under 
section 5011 not to discuss the 
commitment offense by telling her 
the Board “needed to understand 
how the crime happened”; and (5) 
relying on prison rule violations 
without articulating a nexus to 
current dangerousness.

  In rapid succession, the appellate 
court shot down all of Kang’s claims.  
As to the commitment offense, the 
court stated:

We find that some evidence 
supports the Board’s 
determination that circumstances 
of the commitment offense show 
that it was committed in “an 
especially heinous, atrocious or 
cruel manner.”  (Regs., § 2402, 
subd. (c)(1).)  [Recitation of 
facts of crime.]  However, in 
accordance with the Supreme 
Court’s instruction in Lawrence, 
supra, 44  Cal.4th at p. 1214, that 
the aggravated circumstances of 
the commitment offense alone 
are not sufficient to show current 
dangerousness, we next consider 
whether some evidence supports 
the Board’s determination that 
additional factors establish that the 
circumstances of the commitment 
offense “remain probative of 
the statutory determination of a 
continuing threat to public safety.”  
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(Ibid.)
 
   Addressing “additional factors,” the 
court noted that;

the evidence of institutional 
misconduct in the context of the 
Board’s findings regarding Kang’s 
credibility (see, e.g., In re Hare (2010) 
189 Cal.App.4th 1278, 1294-1295 
[seven-year-old CDC 115 relevant 
to risk of current dangerousness in 
context of particular violation]), as 
well as the evidence of Kang’s lack 
of insight, is sufficient to provide 
a modicum of evidence to support 
the Board’s decision that Kang is 
currently dangerous.  (Shaputis II, 
supra, at p. 209.)

   As to the Board’s (lack of ) credibility 
determination, the court found “some 
evidence” in the fact that Kang admitted 
she joined the church initially to traffic 
drugs, but then claimed rehabilitation 
from having “become a Christian.”

   Regard Kang’s alleged “lack of 
insight,” the court reasoned

In the present case, the Board 
could reasonably find that Kang 
lacked insight into the reasons that 
the commitment offense occurred.  
(Shaputis II, supra, 53 Cal.4th at 
p.  220.)  At the Board hearing, 
when a Board member asked Kang 
why she had murdered Yoon, she 
replied, “I know at that point in 
my life I chose to believe, I made 
a distinction that I had no other 
out, and that was my last resort 
pretty much.  I backed myself into 
a corner.”  She further answered, 
“I wanted to hurt him, immobilize 
him.  I knew there was a possibility 
that I was going to end up killing 
him. . . .  I needed money, I needed 
out.”  Kang acknowledged that she 
“didn’t have any kind of respect 
for human life at that time.  .  .  .  
I have absolutely no excuse.”  
In his 2009 comprehensive 
risk assessment, Dr.  Williams 

reported that “Ms. Kang, to this 
day, cannot understand how she 
committed that crime.  To her 
credit, she offers no excuses or 
facile explanations that might ease 
her conscience.”  However, Dr. 
Williams also reported that Kang 
“could decrease her risk of violent 
reoffense by:  . . . continuing to 
examine and come to terms with 
the causative factors of the life 
crime. . . .”  Thus, there was evidence 
that even after many years of 
rehabilitative programming, Kang 
still lacked “understanding of the 
crime and the reasons it occurred.”  
(Shaputis II, supra, 53 Cal.4th at p. 
220.)  Kang’s lack of insight was 
therefore “rationally indicative of 
[her] current dangerousness.”  (Id. 
at p. 219.)

   The court ultimately reversed the 
superior court.

Having independently reviewed 
the record under the deferential 
“some evidence” standard clarified 
in Shaputis II, we determine that 
the facts of the commitment 
offense, together with the Board’s 
findings regarding Kang’s 
institutional misconduct, her 
lack of credibility, and her lack 
of insight into her past criminal 
behavior, constitute a modicum of 
evidence supporting the Board’s 
decision that Kang is unsuitable 
for parole because she currently 
poses a threat to public safety.  

(Shaputis II, supra, 53 Cal.4th at 
p. 221.)  As in In re Stevenson (2013) 
213 Cal.App.4th 841, 870 “[t]he 
Board could reasonably conclude 
that [Kang] had not yet fully 
developed the insight and coping 
skills necessary to ‘live in society 
without committing additional 
antisocial acts.’  [Citation.].”

For these reasons, we conclude the 
Board’s decision to deny parole 
to Kang was not “arbitrary or 
procedurally flawed” and should 
be upheld.  (Shaputis II, supra, 
53 Cal.4th at p. 221.)  We will 
therefore reverse the superior 
court’s order granting Kang’s 
habeas corpus petition and direct 
the court to issue a new order 
denying the petition.

NO APPEAL LIES FOR 
DENIAL OF PROP. 36 
RELIEF, BUT WRIT 

OF MANDATE IS 
AVAILABLE

Teal v. Superior Court
___ Cal.App.4th ___; CA2(7)  Case 

No. B247196
 June 19, 2013

   Benny Jay Teal applied to the 
superior court for resentencing of 
his Three-Strikes life term.  That 
court denied Teal’s petition for recall 
of sentence pursuant to Penal Code 
section  1170.126 on the ground 
Teal is ineligible for resentencing.  
(§  1170.126, subd.  (f).)   Seeking 
review, he filed an appeal to the Second 
District Court of Appeal.  Treating this 
issue as a case of first impression, the 
appellate court published its decision 
noting that direct appeal is not available 
here, but a petition for writ of mandate 
nonetheless lies.  Accordingly, it 
treated his appeal as a petition for writ 
of mandate.  However, it found Teal’s 
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life sentences under the Three 
Strikes law to seek resentencing 
under the terms of the amended 
law.  However, section 1170.126, 
subdivision (a), expressly limits 
the right to have the trial court 
consider whether an inmate 
should be resentenced to those 
individuals who satisfy the 
statutory eligibility requirements 
set forth in section 1170.126, 
subdivision (e).

Because inmates do not have 
a right to have the trial court 
consider whether they should be 
resentenced unless they meet the 
statutory eligibility requirements, 
the trial court’s threshold 
eligibility determination, based on 
express objective criteria, is not a 
postjudgment order affecting the 
substantial rights of the party and 
is not appealable under section 
1237, subdivision (b).  (See, e.g., 
People v. Loper (2013) 216 Cal.

application had no merit, and denied 
it.

The order denying Teal’s petition 
is not appealable but may be 
reviewed by a petition for writ of 
mandate.  Accordingly, we treat 
the purported appeal as a petition 
for writ of mandate and summarily 
deny the petition.  (See generally 
Olson v. Cory (1983) 35  Cal.3d 
390, 401.) 
The right of appeal is statutory, 
and a judgment or order is not 
appealable unless expressly made 
so by statute.  (People v. Totari 
(2002) 28 Cal.4th 876, 881; People 
v. Mazurette (2001) 24 Cal.4th 789, 
792.)  

Proposition 36 , reflected in PC 
Section 1170.126, establishes 
a procedure for qualified 
inmates serving indeterminate 

App.4th 969, 97_ [2013 Cal. App. 
Lexis 418] [order denying recall of 
sentence under the compassionate 
release provisions in § 1170, subd. 
(e), is not appealable].... 

Although Teal’s notice of appeal is 
improper, under the circumstances 
we may treat it as a petition for writ 
of mandate or habeas corpus.  (See 
People v. Segura (2008) 44 Cal.4th 
921, 928 [treating purported 
appeal from nonappeable order as 
petition for writ of habeas corpus 
in the interest of judicial economy]; 
Drum v. Superior Court (2006) 139 
Cal.App.4th 845, 853 [uncertainty 
in the law respecting appealability 
of the order in question is proper 
ground for treating a purported 
appeal as a petition for a writ 
of mandate]; H.D. Arnaiz, Ltd. 
v. County of San Joaquin (2002) 
96 Cal.App.4th 1357, 1366-
1367 [same; “appellate court has 
discretion to treat a purported 
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appeal from a nonappealable order 
as a petition for writ of mandate”].) 

   Having considered how to handle 
the case procedurally, the court then 
proceeded to the merits.

We have read and considered 
Teal’s petition for recall of sentence 
and other materials from the trial 
court, including its memorandum 
of decision denying the petition, 
submitted as part of the purported 
record on appeal.  One of Teal’s 
prior strike convictions was for ... a 
[prohibited offense] which makes 
him ineligible for resentencing 
under section 1170.126, 
subdivision (e)(3).  Accordingly, 
the petition is denied.

    ***

COURT OF APPEAL 
HEARS APPEAL OF 

PROP. 36 EQUAL 
PROTECTION DENIAL 
IN SUPERIOR COURT

People v. Smith
CA4(2)  Case No. E058380

 June 26, 2013
  
   In a case that is not published, the 
Fourth District Court of Appeal, 
unlike the Second District Teal 
v. Superior Court (preceding), 
entertained an appeal of a denial of 
Prop. 36 resentencing in the superior 
court below.

   William Shawn Smith was convicted 
in December 1995 of one count of 
attempted carjacking (§§ 644, 215, 
subd. (a)) and one count of second 

degree robbery (§ 211).  Two strike 
prior allegations and two prison priors 
were found true.  (§§ 667, subds. (b)-
(i), 667.5, subd. (b).)  In February 1996, 
the court sentenced Smith to 25 years 
to life on the first count, and stayed 
a sentenced of 25 years to life on the 
second count, pursuant to section 654.

Section 1170.126, subdivision 
(e), provides, as pertinent here, 
that a defendant is eligible for 
resentencing if he or she is serving 
an indeterminate term of life 
imprisonment imposed pursuant 
to paragraph (2) of subdivision (e) 
of Section 667 or subdivision (c) of 
Section 1170.12 “for a conviction 
of a felony or felonies that are not 
defined as serious and/or violent 
felonies by subdivision (c) of 
Section 667.5 or subdivision (c) 
of Section 1192.7.”  (§ 1170.126, 
subd. (e)(1).)  Defendant’s current 
conviction is for one serious felony 
and one violent felony.  

On November 14, 2012, defendant 
filed a petition for writ of habeas 
corpus essentially conceding 
that he does not qualify for 
resentencing by the terms of the 
statute, but asserting that section 
1170.126 violates his constitutional 
right to the equal protection of 
the law because it differentiates 
between individuals sentenced 
under the three strikes law for 
nonviolent, nonserious felonies 
and individuals sentenced under 
the three strikes law for violent 
and/or serious felonies.

The trial court deemed the petition 
to be a petition for recall of 
sentence under section 1170.126 
and appointed the public defender 
to represent defendant, who 
waived his presence.  On March 
15, 2013, after a hearing, the court 
denied the petition, finding that 
defendant’s crimes are serious 
felonies under section 1192.7.

  Now that the question had been 
repackaged as a petition for recall of 
sentence, Smith became subject to the 
mandatory screening test of 1170.126, 
before he could be considered as to his 
dangerousness if released.  

We offered defendant the 
opportunity to file any 
supplemental brief he deemed 
necessary.  He did so, again raising 
his equal protection contention.  
We reject that contention.

For purposes of equal protection, 
most legislation is tested only 
to determine if the challenged 
classification bears a rational 
relationship to a legitimate state 
purpose.  (People v. Hofsheier 
(2006) 37 Cal.4th 1185, 1200.)  
“[A] statutory classification that 
neither proceeds along suspect 
lines nor infringes fundamental 
constitutional rights must be 
upheld against equal protection 
challenge if there is any reasonably 
conceivable state of facts that 
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could provide a rational basis for 
the classification.  Where there 
are plausible reasons for [the 
classification], our inquiry is at an 
end.”  (Id. at pp. 1200-1201, internal 
quotation marks and citations 
omitted.)  “[T]hose attacking 
the rationality of the legislative 
classification have the burden to 
negative every conceivable basis 
which might support it.”  (Id. at 
p. 1201, internal quotation marks 
and citations omitted.)

For purposes of a statute which 
offers a substantial reduction 
in sentence, it is clearly rational 
to distinguish between inmates 
convicted of serious or violent 
offenses and inmates convicted of 
nonserious or nonviolent offenses.  
Defendant offers no argument to 
the contrary.  Accordingly, he has 
failed to meet his burden “‘“to 
negative every conceivable basis”’” 
which supports the legislation’s 
distinction.  (People v. Hofsheier, 
supra, 37 Cal.4th at pp. 1200-
1201.)

   Accordingly, the appellate court 
affirmed the superior court below.

    ***

PRISON AND WARDEN 
ARE IMMUNE FROM 

DAMAGE CLAIMS FROM 
RACIALLY-BASED PRISON 

LOCKDOWN

Edwards v. CSP-Solano
CA1(3)  Case No. A137243

 June 27, 2013

The facts of the case are taken from the 
appellate opinion.

   Plaintiff filed his initial complaint 

on September 2, 2011. In May 
2012, plaintiff filed a second 
amended complaint (hereafter 
complaint). His complaint alleges 
that on July 11, 2010, following a 
physical assault by a White inmate 
on a prison staff member, all White 
inmates were placed on a 30-day 
modified program during which 
they were “confined to their cells 
twenty-four hours a day, as well as 
for meals, the only exception being 
the three times a week [they] were 
allowed to shower or if moved to 
medical facilities in mechanical 
restraints.” The complaint alleges 
further that following a second 
incident on February 7, 2011, 
in which a White inmate was 
attacked on the prison yard, all 

white inmates were again confined 
to quarters for a 30-day period. The 
complaint alleges that “defendants 
have already been enjoined by 
this court from locking down or 
maintaining inmates on modified 
programs based upon an inmate’s 
ethnic or racial classification” but 
that—despite the injunction—it 
remains the policy of the California 
Department of Corrections and 
Rehabilitation (CDCR) that “when 
there is an incident involving any 
race, all inmates of that race are 
locked up.” Plaintiff ’s first cause of 
action alleges that following the July 
2010 and February 2011 incidents, 
he was unlawfully “placed on 
lockdown/modified program 
status based solely on [his] racial 
classifications of being ‘White’ ” 
in violation of California Code of 
Regulations, title 15, section 3004, 
subdivision  (c). Plaintiff ’s second 

cause of action alleges that he was 
unlawfully confined to quarters 
for more than 10 days in violation 
of California Code of Regulations, 
title 15, sections 3322, subdivision 
(a) and 3330, subdivisions (c) and 
(e). Plaintiff ’s third cause of action 
alleges that defendants unlawfully 
used mechanical restraints to 
move him to medical and dental 
appointments during the lockdown 
periods in violation of California 
Code of Regulations, title 15, 
section 3268.2, subdivisions (b) 
and (c).  Finally, plaintiff ’s fourth 
cause of action alleges that he 
was unlawfully denied visitation 
during the lockdowns. Plaintiff 
alleges that defendants are liable 
for each of the violations “under 
California Government Code 
§§  815.2, 820 and title 42 U.S.C. 
§  1983, as defendants have acted 
under the color of law, placing 
plaintiff[] on lockdown in violation 
of [his] Eighth Amendment rights, 
and Fourteenth Amendment 
constitutional rights to due process 
and equal protection.” 

By his complaint, Plaintiff seeks 
“1.  $250,000 in compensatory 
and punitive damages .  .  . for 
each instance [he was] placed 
on lockdown/modified program 
based solely on [his] racial 
classification; [¶]  2. $10,000 
in compensatory and punitive 
damages for every full day [he 
was] confined to quarters beyond 
the 10-day standard .  .  . ; [¶]  3. 
$10,000 in compensatory and 
punitive damages for every time 
mechanical restraints were used 
on [him] during the 60 days spent 
on modified program .  .  .  ; [and] 
[¶]  4. $10,000 in compensatory 
and punitive damages for every 
visit denied plaintiff[] during 
the 60 days spent on modified 
program.”

 On September 21, 2012, 
the court sustained defendants’ 
demurrer to plaintiff ’s second 
amended complaint without leave 
to amend. Plaintiff filed a timely 
notice of appeal.
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Alternatively, were plaintiff to 
allege that the warden made the 
decision to impose the modified 
program, his decision would likely 
be immunized under Government 
Code section 820.2, which 
immunizes a public employee 
from liability for “an injury 
resulting from his act or omission 
where the act or omission was 
the result of the exercise of the 
discretion vested in him, whether 
or not such discretion be abused.” 
(See Jamgotchian v. Slender (2009) 
170 Cal.App.4th 1384, 1397 
[Immunity applies to deliberate 
and considered policy decisions 
involving a conscious balancing 
of risks and advantages.]; see also 
Morgan v. County of Yuba (1964) 
230 Cal.App.2d 938, 942–943 [“A 
discretionary act is one which 
requires ‘personal deliberation, 
decision and judgment’ while an 
act is said to be ministerial when 
it amounts ‘only to an obedience 
to orders, or the performance of a 
duty in which the officer is left no 

choice of his own.’ ”].)

  The court also rejected Edwards’ 
alternative claims.

Plaintiff asserts that his complaint 
sufficiently alleges causes of action 
under Government Code sections 
815.2, 820 and 12921, Penal Code 
section 422.6, subdivision (a), and 
California Code of Regulations, title 
15 sections 3004, subdivision  (c), 
3268.2, subdivisions (b)(1)-(3) 
and (c)(1)-(5), 3322, subdivision 
(a), and 3330, subdivisions (c) and 

   The Court of Appeal reasoned that 
it did not need to reach the merits of 
Edwards’ claim because the defendants, 
in their official capacity, were immune 
from suit under the law.

It is well established that states and 
state officers sued in their official 
capacity are immune from liability 
under 42 United States Code section 
1983. (Venegas v. County of Los 
Angeles (2004) 32 Cal.4th 820, 829; 
Pitts v. County of Kern (1998) 17 
Cal.4th 340, 348-349.) Defendant 
CSP-Solano is an entity of the state 
and defendant Swarthout was sued 
in his official capacity as warden 
of the state prison. Accordingly, 
both are immune from liability 
for plaintiff ’s claims under section 
1983. 

Plaintiff ’s suggestion that he can 
cure this defect by amending his 
complaint to name the warden as a 
defendant in his individual capacity 
is unavailing. Despite being given 
leave to amend his complaint on 
two prior occasions, plaintiff failed 
to include allegations explaining 
how the warden personally 
participated in the imposition of 
the modified program. (Jones v. 
Williams (9th Cir. 2002) 297 F.3d 
930, 934 [“In order for a person 
acting under color of state law to 
be liable under section 1983 there 
must be a showing of personal 
participation in the alleged rights 
deprivation: there is no respondeat 
superior liability under section 
1983.”].) We decline to presume that 
the warden is personally involved 
in every disciplinary action in the 
prison. (See Hunt v. Dental Dept. 
(9th Cir.  1989) 865 F.2d 198, 200 
[supervisor not “vicariously liable 
for the fault of personnel”; Director 
of Department of Corrections 
not liable for actions of prison 
personnel].) To the contrary, 
the “program status reports” 
plaintiff attached as exhibits to his 
complaint bear the signature of 

(e). We disagree.
 
First, section 815.2 or 820 of 
the Government Code do not 
create independent causes of 
actions; they prescribe the scope 
of the liability of a public entity 
or public employee under other 
independently existing causes 
of action. (Miklosy v. Regents of 
University of California (2008) 
44 Cal.4th 876, 900; Barnhart v. 
Cabrillo Community College (1999) 
76 Cal.App.4th 818, 822.) Second, 
plaintiff has alleged no facts that 
bring his claim within the scope of 
the Fair Employment and Housing 
Act (Gov. Code, §  12900 et seq.). 
Finally, there is no private right 
of action against the state for the 
alleged violation of Penal Code 
section 422.6 or the administrative 
regulations cited by plaintiff. 
(Thurman v. Bayshore Transit 
Management, Inc. (2012) 203 Cal.
App.4th 1112, 1132 [“Only the 
Legislature, through enactment of 
a statute, can create a private right 
of action to directly enforce an 
administrative regulation.”].)

 However, the court was not insensitive 
to Edwards’ concerns, and offered 
suggestion for gaining injunctive relief, 
although monetary reach – Edwards’ 
real aim – is now foreclosed.

By affirming the judgment, we do 
not imply that there is no remedy 
for the purportedly wrongful 
conduct plaintiff has alleged. If 
the prison is indeed employing a 
confinement policy that conflicts 
with prior court orders or is 
unlawful in some other respect, 
the matter may be reviewed by 
appropriately instituted contempt 
or habeas corpus proceedings. 
(Pen. Code, § 1487, subd. (2); In 
re Duran (1974) 38 Cal.App.3d 
632, 636.) Although plaintiff may 
not obtain damages from the state 
based on these claims, plaintiff 
may file a civil action against a 
state official in his or her official 
capacity seeking injunctive relief. 
(Will v. Michigan Dept. of State 
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Police (1989) 491 U.S. 58, 71, fn. 
10 [“[A] state official in his or her 
official capacity, when sued for 
injunctive relief, would be a person 
under § 1983 because ‘official-
capacity actions for prospective 
relief are not treated as actions 
against the State.’ ”].)

***
PLEA AGREEMENTS 

ARE SUBJECT TO 
RETROACTIVE 

AMENDMENT FROM 
LATER CHANGES

 IN THE LAW

Doe v. Harris
___Cal.4th___, CA Supreme Court  

Case No. S191948
 July 1, 2013

In California, a plea agreement is 
generally deemed to incorporate 
the existing law but is subject to 
any subsequent changes to that law 
intended to be retroactive. But be 
aware of what you may be subject to, 
even after signing the dotted line of 

your plea agreement!

In 1991, plaintiff (“Doe”) entered into 
a plea negotiation wherein he pled 
no contest to lewd and lascivious 
acts upon a child under the age of 
fourteen, from which he benefited 
by the dismissal of other counts.  The 
written plea agreement specified the 
maximum penalties as well as an 
advisement of the Doe’s requirement 
to register as a sex offender.  At 
the time of his plea, sex offender’s 
registration information was not open 
to public view.  However, in 2004, 
the Legislature passed Megan’s Law, 
which put up an interactive web site 
whereby you can seek out information 
on all registered sex offenders, 
including their pictures, the crimes 
they committed, and their address.   
The Legislature expressly made 
these public notification provisions 
retroactive and, thus, applicable to 
petitioner’s conviction.

Petitioner filed a federal suit asserting 
that his plea agreement would 
be violated by requiring him to 
comply with the amendments to the 
registration law because the agreement 
should be restricted to the law in effect 

at the time of his plea.  Because this 
necessarily involved a question of state 
law interpretation, the Ninth Circuit 
U.S. Court of Appeals requested an 
opinion from the California Supreme 
Court as to whether a plea agreement 
contemplates only the law in effect at 
the time of the agreement.  

   The Supreme Court now responded.

For the reasons we have explained, 
the general rule in California is 
that a plea agreement is “ ‘deemed 
to incorporate and contemplate 
not only the existing law but the re-
serve power of the state to amend 
the law or enact additional laws for 
the public good and in pursuance 
of public policy. . . .’ ” (Gipson, su-
pra, 117 Cal.App.4th at p. 1070.)  It 
follows, also as a general rule, that 
requiring the parties’ compliance 
with changes in the law made ret-
roactive to them does not violate 
the terms of the plea agreement, 
nor does the failure of a plea agree-
ment to reference the possibility 
the law might change translate into 
an implied promise the defendant 
will be unaffected by a change in 
the statutory consequences at-
tending his or her conviction.  To 
that extent, then, the terms of the 
plea agreement can be affected by 
changes in the law. 
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PAROLE SUPERVISION 
DOES NOT AMOUNT TO

 “CONSTRUCTIVE 
CUSTODY”

Torres v. CDCR
___Cal.App.4th___; CA2(6)  Case 

No. B242586
 July 3, 2013

   Nicholas Torres is a sex offender who 
was violated on parole when he failed 
to timely register.  He had multiple 
violations, in fact, but ultimately had 
served a three-year “clean” period, 
and no petition was made by the state 
to extend his parole.  As a result of 
oversight of the time frames, he was 
in fact kept on parole beyond his 
mandatory release date.  He sued the 
State for wrongful incarceration for 
his “unlawful custody” while on parole.

Nicholas Torres appeals from 
a judgment on demurrer, 
dismissing his civil complaint 
for false imprisonment against 
the California Department of 
Corrections and Rehabilitation 
(CDCR).  Appellant claims he 
was falsely imprisoned when he 

was detained on an alleged parole 
violation after his parole expired 
by operation of law.  The trial 
court concluded that the action 
was barred by the Government 
Claims Act (Gov. Code, § 911.2, 
subd. (a)) and section 845.8 which 
immunizes CDCR from damages 
arising from the erroneous 
revocation of parole.  We affirm.

  The reason the lower court had 
denied relief was because the State 
complained that Torres had not timely 
filed his claim.  Torres so conceded.

Appellant concedes that a civil 
claim for damages must be 
presented to the California Victim 
Compensation and Government 
Claims Board no later than six 
months after the cause of action 
accrues.  (§ 945,4; Castaneda 
v. Department of Corrections 
& Rehabilitation (2013) 212 
Cal.App.4th 1051, 1061.)  It is 
settled that a cause of action 
for false imprisonment accrues 
on the person’s release from 
incarceration.  (Scannell v. County 
of Riverside (1984) 152 Cal.App.3d 
596, 606 [false imprisonment does 
not continue after release on bail].)  

 
  But he now alleged to the Court of 
Appeal that his status on parole tolled 

the 6 month requirement.  That is, 
he claims that being on parole was 
equal to still being incarcerated, for 
purposes of his tort claim filing time 
constraint.  The Court of Appeal 
strongly disagreed.

The premise to this “constructive 
custody” theory is that parole 
supervision and/or the wearing 
of  GPS tracking bracelet is 
tantamount to actual custody.  We 
believe that no person, in or out 
of physical custody, would agree 
to this premise.  The difference 
is dramatic.  Incarceration at the 
local, state, or federal level is a 
deprivation of physical freedom.  
Release on parole supervision even 
with a GPS tracking bracelet is not 
a deprivation of physical freedom.
 
The “constructive custody” 
concept, for purposes of habeas 
corpus law, serves the laudatory 
purpose of allowing a criminal 
defendant access to the courts and to 
have a declaration of the rights and 
liabilities attendant to conviction 
and sentence.  This concept has 
no application to proposed civil 
lawsuits against the government.  
First, sovereign immunity is the 
rule.  The Legislature has created 
the exclusive manner as to when 
and how the state may be sued.  
The appellate courts should be 
loathe to tinker with the statutory 
scheme in a way not reasonably 
contemplated by the Legislature.  
Second, the time limitation for the 
filing of a claim against the state 
is designed to thwart the filing of 
stale claims.  Under appellant’s 
construction of the Tort Claims 
Act, a cause of action for false 
imprisonment is tolled until the 
entire parole period has expired.  

The causes of action for negligence 
and infliction of emotional 
distress accrued when appellant 
“ ‘has reason at least to suspect a 
factual basis for . . . [the cause of 
action.’ “  (Fox v. Ethicon Endo-
Surgery, Inc. (2005) 35 Cal.4th 797, 
807.)  That was June 2, 2009, when 
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appellant filed the habeas petition 
alleging that he was wrongfully 
detained after his parole expired.  
(In re Nicholas Torres, Super. Ct. 
Los Angeles County, Case No. 
PV000319.)   Appellant did not 
present the government claim 
until October 4, 2010, more than 
a year later.   The failure to file a 
timely claim precludes the filing 
of the lawsuit.  (§ 945.4;  State 
of California v. Superior Court 
(Bodde) (2004) 32 Cal.4th 1234, 
1237.) 

   Accordingly, the Court of Appeal 
denied Torres any relief.  Moreover, it 
stuck Torres for CDCR’s legal costs on 
appeal.

The judgment (order sustaining 
demurrer) is affirmed.  CDCR is 
awarded costs on appeal. 

CLASS CERTIFICATION 
IN CIVIL SUIT

 FOR OVERDETENTION 
DENIED

Shearin v. Brown
___Cal.App.4th___; CA2(5)  Case 

No. B239730
 July 11, 2013

   Former prisoner Nicholas Shearin 
filed a state court class action civil 
suit under 42 U.S.C. § 1983 against 
the State for alleged overdetention 
while serving their sentences.  Shearin 
alleged that he and over 500 other 
former prisoners had not been released 
at the proper time due to a chronic 
inability of CDCR staff to calculate 
release dates either correctly, or on 
time.  He sought class certification so 

that he could bring it as class action, 
rather than 500+ individual claims.  
The trial court, in the first instance, 
had denied class action as well as had 
sustained the State’s demurrers on 
grounds of immunity.

The third amended complaint 
asserted three causes of action against 
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defendants:  (1) wrongful detention in 
violation of the California Constitution 
and Civil Code section 52.3; (2) false 
imprisonment; and (3) negligence 
based on breach of a mandatory duty.  
That complaint defined the class as “all 
persons who have been tried, convicted 
and incarcerated from crimes in the 
State of California, whether adult or 
juvenile, who have had their sentence 
miscalculated and who have remained 
incarcerated for a period in excess of 
the time for which they should have 
been incarcerated had all lawful credits 
been applied and their sentence(s) 
been calculated correctly based on all 
applicable laws during the course of 
their incarceration.” 

In the third amended complaint, 

plaintiff explained the gravamen 
of the action as follows:  “The 
Plaintiffs, on behalf of themselves 
and the class of similarly situated 
persons described below, seek 
damages to the extent allowable 
under applicable Federal and State 
law from all Defendants named 
herein for false imprisonment and 
violation of their Constitutionally 
protected civil rights, privileges 
and immunities because they 
were not timely released from 
Defendants penal facilities upon 
the completion of their respective 
correctly calculated sentences as 
required under the laws of the State 
of California.  The Defendants 
failure to timely release the 
Plaintiffs resulted in their being 
‘over-detained’ during which time 
they continued to be treated in 
all respects as though they were 
prisoners notwithstanding that 
their correctly calculated sentences 
had been fulfilled and all legal 
justification for their continued 

imprisonment and treatment 
as prisoners had ended.  [¶]  . . 
.  The Plaintiffs’ respective over-
detentions occurred as a direct and 
proximate result of the Defendants 
systematic pattern and practices 
of failure, neglect or disregard of 
Plaintiffs and all others similarly 
situated civil rights by:  [¶]  a.  
Failing to implement a system for 
the correct calculation of release 
dates including, but not limited to, 
the calculation of their minimum 
and maximum sentencing periods 
and early release dates after 
application of all appropriate 
credits consistent with applicable 
law; [¶]  b. Failing to implement 
a system for the timely release of 
prisoners upon the completion 
of their respective correctly 
calculated sentence(s); [¶]  c.  
Failing to timely release prisoners 
from penal institutions upon the 
conclusion and satisfaction of their 
correctly-calculated sentences.”  



         Volume 9   Number 4 #52       August 2013CALIFORNIA   LIFER   NEWSLETTERTM

23

David Ramirez
Attorney at Law

AGGRESSIVE-EXPERIENCED-REASONABLE
LEGAL REPRESENTATION

Specializing in Representing Life Term Inmates in:

Parole Suitability Hearings· En Banc/Rescission Hearings· 
Petitions for Writ of Habeas Corpus on Board Denials and Governor Reversals

3000.1/Parole Violations· Clemency· Inmate Appeals/115s
3 Strikes Petition to Recall· Petition to Advance Hearing

Law Office of David J. Ramirez 
7545 Irvine Center Drive Suite 200 Irvine, CA 92618

Tel: (949) 623-8314· Fax: (949) 666-5505
dramirezusc@yahoo.com

to, failing to determine the 
correctly calculated sentences for 
prisoners.  Defendants thereby 
acted with deliberate indifference 
toward individuals incarcerated 
in facilities by continuing to 
incarcerate them after the 
expiration or satisfaction of their 
correctly calculated sentences 
resulting in their loss of freedom, 
in violation of their constitutional 
rights.  These policies, customs 
and practices are evidenced in 
part in the failure of Defendants to 
comply with applicable State law, 
enactments, regulations and Court 
Orders for the release of Plaintiffs 
and all others similarly situated.  
By so doing, the Defendants, 
and each of them violate Court 
imposed sentencing Orders 
and leave Plaintiffs to remain 
incarcerated after they should 
have been released.  [¶]  The 
Defendants policies, customs and 
practices were the proximate cause 
of the violations of Plaintiffs’ rights 

SHEARIN from pg 22

(Italics added.) 

   The plaintiffs tried their best to 
make out a class action forum for their 
complaint.

Plaintiff further alleged that 
because common issues of 
law and fact predominated, 
defendants’ liability to each class 
member could be established by 
common proof on a classwide 
basis.  Plaintiff asserted, “This 
case presents issues of law and fact 
common to the class as to whether 
there is a systematic pattern and 
practice by the Defendants, and 
each of them whereby individuals 
under their care, custody, control 
and supervision were routinely 
over-detained in penal facilities 
after their properly-calculated 
sentences had been completed 
due to miscalculations or failure 

to make adjustments in sentences 
given applicable law, all in 
violation of Plaintiff ’s Federal 
and State Constitutional rights.  
These questions of law and fact 
predominate over questions 
that affect only individual class 
members.  Proof of a common or 
single state of facts or systematic 
failure will establish the right 
of each member of the class 
to recover.  Damages for over-
detention can then be calculated 
on a simple per diem basis.”  

Plaintiff repeatedly emphasized 
that the class claims arose from 
defendants’ systematic pattern 
and practice that resulted in 
miscalculations of the putative 
class members’ sentences and 
the alleged over-detentions.  
For example, plaintiff alleged, 
“Defendants and each of them 
maintained and permitted a 
continuing policy, custom and 
practice including but not limited 

mailto:dramirezusc@yahoo.com
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described herein.  The Defendants, 
and each of them, are liable for 
all of the injuries sustained by 
Plaintiffs.” 

   After a detailed consideration of 
the factors one needs to prove to 
survive a demurrer, and to gain class 
certification, the Court of Appeal 
denied relief.

We hold that because there was 
substantial evidence supporting 
the trial court’s findings 
that common issues did not 
predominate and that plaintiff ’s 
claims were not typical of the 
putative class members’ claims, 
the trial court did not abuse its 
discretion in denying the class 
certification motion.  We further 
hold that the order sustaining the 
demurrers to plaintiff ’s section 
1983 claims is nonappealable.  We 
therefore affirm the order denying 
the class certification motion and 
dismiss the appeal with respect to 
the order sustaining the demurrers 
to the section 1983 claims.

TRIAL COURT ABUSED 
ITS DISCRETION IN 

DENYING A 
PC § 1405 MOTION FOR 

POSTCONVICTION 
DNA TESTING

Jointer v. Superior Court
___Cal.App.4th ___; CA4(3) Case 

No. G047824
 June 28, 2013

In 1998, a jury convicted defen-
dant Michael Jointer of second de-
gree robbery with an enhancement 
for the personal use of a firearm.  
He had one prior serious felony 
conviction and five prior strike 

convictions.  Defendant was sen-
tenced to an indeterminate term 
of 34 years to life in state prison.

In September of 2012 defendant 
filed a motion pursuant to Penal 
Code section 1405 seeking DNA 
testing of a bottle of water that was 
left at the scene of the crime.  The 
court denied the motion.  Defen-
dant petitions for a writ of man-
date ordering the trial court to 
grant the motion.  We conclude 
defendant satisfied the elements of 
section 1405 and the court abused 
its discretion in holding there was 
no “reasonable probability” the 
verdict would be more favorable 
had the DNA testing been per-
formed.  Accordingly, we grant the 
petition.  

   Thirteen years after the conviction, 
appellant filed a motion pursuant to 
section 1405 to have the water bottle 
tested for DNA.  The trial court denied 
the motion, finding there was no rea-
sonable probability that DNA testing 
would result in a more favorable ver-
dict due to the substantial amount of 
other evidence linking appellant to the 
robbery.  

The trial court denied defendant’s 
motion, ruling there was no rea-
sonable probability the DNA test-
ing would result in a more favor-
able verdict:  “Here, there is no 
showing that, had the DNA testing 
been done and presented at trial, 
in light of all of the other evidence, 
there is a reasonable probability 
of a more favorable result for De-
fendant.  The evidence at trial, as 
the [district attorney] points out, 
clearly showed that Defendant was 
the robber.  Defendant was identi-
fied positively by one eyewitness.  
That eyewitness was the direct vic-
tim of the robbery.  He stood face 
to face with Defendant so long 
that [a courtesy clerk] returned to 
ask for coins a second time.  Two 
other eyewitnesses also identified 
Defendant, albeit more tentatively.  
Defendant’s physical description 

closely matched the robber’s.  His 
clothes also matched the robber’s.  
His fingerprints were on the water 
bottle left at the scene of the crime.  
His home was in Compton and 
the water bottle was in Orange. 
[¶] In sum, as in Richardson[ v. 
Superior Court (2008) 43 Cal.4th 
1040], Defendant here may have 
shown that if a DNA test had been 
performed on the pristine water 
bottle in 1997, it would have been 
relevant to the issue of the iden-
tity of the perpetrator.  [Citation]  
Nevertheless, there is a substantial 
amount of other evidence linking 
Defendant to the robbery.  On that 
basis, the court may easily deter-
mine that the within motion fails 
to establish a reasonable probabil-
ity of a more favorable outcome 
for Defendant if the DNA test were 
performed.”  

   The Court of Appeal reversed.  Re-
viewing the trial court’s ruling for 
abuse of discretion, the appellate 
court found that it had erred.  Upon 
a section 1405 motion, the court is 
required to determine whether there 
is a reasonable probability of a more 
favorable verdict assuming the DNA 
test came back favorable to defendant 
– not whether appellant is entitled 
to some form of ultimate relief, such 
as the granting of a habeas petition.  
Here, the only disputed evidence as to 
the robbery was identity and the only 
physical evidence linking appellant to 
the crime was the water bottle.  The 
other evidence in the was not conclu-
sive and favorable DNA evidence in 
this case would be sufficiently excul-
patory to create a reasonable prob-
ability of a more favorable verdict for 
appellant. 

    

SHEARIN from pg.23
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POLITICS

If passed and signed, may affect several thousand 
lifers.

Although not yet law, SB 260, introduced by Democrat 
State Senator Loni Hancock of Petaluma may offer re-
lief from a life sentence to a few thousand California 
prisoners who received a life term for crimes commit-
ted prior to their 18th birthday.  After having made it 
through the Senate and the Assembly Public Safety 
Committee it now awaits consideration by the Assem-
bly Appropriations Committee in mid-August.  It must 
be passed by the committee and the full Assembly and 
signed by Gov. Brown before becoming law.

In some ways a companion bill to last year’s SB 9 (Yee, 
D-San Francisco) which provided those sentenced to 
LWOP for crimes committed before the age of 18 a 
chance to have their life sentence reviewed, SB 260, 
the Youth Opportunity Review Hearing act, would ex-
tend this possibility to those convicted before 18 and 
sentenced to either a life term or a determinate term of 
40 years or more.  It is a bi-furcated bill, meaning there 
are two levels of relief offered, depending on the crime 
and circumstances.

Although subject to amendment in the upcoming com-
mittee consideration, as currently structured SB 260 

would require the Board of Parole Hearings (BPH) 
to hold a Youth Opportunity Review Hearing to:

“consider release [on parole] of offenders who 
committed specified crimes prior to being 18 
years of age and who were sentenced to state 
prison and would require the board to give great 
weight to specified mitigating factors, including 
fundamental differences between juveniles and 
adults and a juvenile’s diminished culpability as 
compared to that of an adult.  The bill would 
require that, in assessing growth and maturity, 
psychological evaluations and risk assess-
ments instruments, if used by the board, be ad-
ministrated by qualified professionals and pro-
vide reliable assessment of growth and maturity 
and would require that family members, school 
personnel, faith leaders, and representatives 
from community based programs with knowl-
edge about the young person at the time of the 
crime or his or her growth and maturity in prison 
be permitted to attend and testify at the Youth 
Opportunity Review hearing.”

When such a hearing would be held depends on the 
crime.  Those convicted of a nonhomicide, including 
attempted murder, conspiracy to commit murder or 
manslaughter and sentenced to a determinate term 
of 40 years or less or an indeterminate term with 
a base term of 40 years or less could be offered 
the Youth Opportunity Review Hearing during the 
15th year of incarceration.  For convictions of the 
former category of offenses but with a determinate 
sentence of or indeterminate sentence with a base 
term of more than 40 years would see go to a Youth 
Opportunity Review Hearing in the 20th year inside.

Those with a second degree homicide conviction 
would be entitled to a hearing during the 15th year 
in prison and for those with a first degree murder 
conviction, in the 25th year.  Five years prior to the 
first chance for the youth hearing the bill provides 
for a review of circumstances, similar to a documen-
tation hearing, to apprise the prisoner of the upcom-
ing hearing and provide information on the hearing 
and suitability requirements.

The conduct of such a Youth Opportunity Review 
Hearings appears, as currently prescribed in the bill, 
to be much like a parole hearing, with factors such 

SB 260 MAY OFFER 
JUVENILE-SENTENCED LIFERS 

SOME RELIEF 
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as the crime, programming and institutional behavior 
being considered.  There are, however, several distinct 
differences.  In addition to the panel being directed to 
give “great weight” to the circumstances of youthful 
age and culpability, and the opportunity for actual sup-
porters of the prisoner to appear and give their input 
to the panel, the denial time for another such hearing 
would be limited to 3 years.

Just how this process would be implemented, should 
SB 260 pass and be signed into law, remains to be 
seen and will be a topic LSA’s future inquiries to the 
BPH, who which administer the law and hold the re-
view hearings.  The bill offers no specifics on the me-
chanics and logistics of such hearings and, as the old 
bromide goes, the Devil is often in the details.  

It is also worth noting there are exclusions contained 
in SB 260.  Those convicted under 3 Strikes or for first 
degree murder with special circumstances cannot re-
ceive a Youth Opportunity Review Hearing.  

But, as noted, the bill not yet passed or been signed.  
So while conventional wisdom in the capitol is that the 
bill’s chances are good, it is not yet a done deal.  

Stay tuned.

POLITICS from pg. 25
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POLITICS from pg. 26

EXECUTIONS ON HOLD

A decision by the Brown administration to change 
California’s method of administering the death 
penalty will likely result in a cessation executions 
for at least one year and possibly several years, 
according to CDCR sources.  In mid-July the 
administration announced it would switch from a 
three-drug procedure to a single lethal injection.

The change is the result of Brown’s decision not 
to appeal a court ruling which blocked the use 
of the trio of drugs because CDCR did not follow 
proper procedures in developing or explaining the 
procedure, thereby failing to give the public an 
opportunity to comment/challenge the procedure.  A 
new protocol will take at least a year to develop, then 
must be submitted to the Office of Administrative 
Law for review and public comment, a process that 

could delay the approval and use of the new protocol 
for yet another year.  Litigation challenging any new 
procedure could further delay the process.

In deciding to switch to a single lethal injection 
California joins the ranks of several states whose 
method of lethal injection was either found 
unconstitutionally cruel or who face running out of 
the drugs used for state-sanctioned murder due to 
manufactures’ refusal to provide drugs to be used 
in executions.  This is a result of a concentrated 
campaign by Reprieve, a London-based anti-death 
penalty organization which uses market pressure, 
public relations and economics to persuade drug 
companies to deny state death houses the drugs 
they manufacture.

Those states that have switched to a single injection 
of phenobarbital for executions may soon be forced 
to cease that practice because they will run out of the 
drugs or those they have on hand have, ironically, 
reached their expiration date.  Both Ohio and Texas, 
the two leaders in the rush to kill, face that situation.
California has not carried out an execution since 
2006 and even once a new protocol is approved and 
in place, assuming that happens, at the rate of one 
execution a month it would take over 50 years to clear 
even the current 736 inmates, men and women, on 
the state’s death row.

Even the state’s Chief Justice of the state supreme 
court feels it unlikely there will be executions in the 
next three years.  The prospect of several more years 
with no state-sponsored killings has caused an outcry 
among some prosecutors, who have suggested the 
gas chamber be reinstituted.  But there seems, as 
yet, to be no political will to take up that fight.
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That sucking sound you hear is Jerry Brown’s hopes 
of rescue by the U.S Supreme Court going down 
the drain.  On Aug. 2, by a 6-3 vote, the high court 
declined to issue a stay on the 3 federal judges’ order 
requiring the Brown administration to comply with a 
prison population cap limit by the end of 2013.  While 
the court did not rule on the merits of the judges’ 
order, thus leaving this one, last, avenue open for an 
appeal by the state, the refusal to issue a stay means 
the state must begin bringing down the population 
numbers in line with proposals already submitted to 
the judges.

As we go to press, CDCR 
figures report just over 133,000 
prisoners were housed at in-
state facilities.  By the end of the 
year, under order of the three 
federal judges, the population 
total at in-state facilities must be 
no more than 110,000 inmates.  
Through measures already in 
place, including realignment and 
natural attrition as those inmates 
whose sentences have been 
fulfilled leave the institutions, the 
state estimated they would reach 
about 120,000 population level by 
year’s end.  This means that with 
the refusal of the Supreme Court 
to intervene in the time line, CDCR must now begin 
to execute some of the extra measures they have 
been dragging their collective feet on implementing 
to identify and release, either on parole or reduction 
of sentence, another 9-10,000 prisoners by Dec. 31.

A short recap of the recently unfolding and continuing 
soap opera of population reduction: in 2009 the 3 
judge panel, having determined that California’s 
prisons were so overcrowded conditions were 
unconstitutional, ordered the state to begin steps 
to reduce the population to 137% of the capacity 
the prisons system was designed to hold. With 
that decision the fight was joined and the Brown 

administration began efforts to both reduce the prison 
population while at the same time fighting the judges’ 
authority to issue their order.  This battle of legal 
minds and test of wills, generated enough pages of 
legal paperwork, both court pleadings and legislative 
bills, to construct a couple of new prisons.  

In 2011 the state took their request to be relieved 
of the population reduction order all the way to the 
US Supreme Court, where in May, 2011 the justices 
voted 5-4 not to consider the request, thus effectively 
lobbing the ball back to the tennis match between 
Brown and the 3 judges.  More foot-dragging by the 

state, testier orders by the judges, 
more confusion all around, 
implementation of realignment by 
the CDCR and just over 2 years 
later, July 2013, the Governor 
again asked the top court, this 
time in the person of US Justice 
Anthony Kennedy, to stay the 
judges’ order to comply by 
December, 31, 2013.  And then 
on Aug. 2 the 6-3 decision by 
the Supreme Court that the court 
would not issue a stay order.

In the interim the state has, 
reluctantly, slowly, complaining 
all the way, begun to formulate a 

plan on how they would reach the population limit.  
As part of their last order the 3 judge panel required 
the state to submit a progress report every 2 weeks, 
detailing what actions are being taken in regard to 
various elements of a population reduction plan, how 
far along those plans are and how the results are 
going.  The latest of these reports, submitted July 18, 
2013, reveals the state could be said to be working 
on several aspects of the plan, albeit without any 
enthusiasm and the report itself continues to whine 
about the difficulty and time required to implement 
various components and continues to maintain the 
efforts either won’t work or will be risky to public 
safety.

HIGH COURT TELLS BROWN
 NO—AGAIN

Courts/POLITICS
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Of most interest to lifers are those parts of the plan 
that deal with ‘elderly’ and medical parole and the 
so-called “Low Risk List” of inmates who could be 
released with near immediacy without risk to public 
safety.  Let us say here again, THERE IS NO 
INDICATION THAT ANY LIFER WILL BE INCLUDED 
ON THE LOW RISK LIST.  At last report the state 
said it could identify only fewer than 1,800 inmates 
as low-risk, those who have not committed felonies 
while in prison or do not have gang affiliations.  The 
final ‘list’ is expected to be completed by mid-August.

Regarding ‘elder’ parole, the state reported it is 
currently “working to identify potentially eligible 
candidates for elderly parole.  Defendants submitted 
draft legislative language to the Legislature that 
would establish a parole process for low risk elderly 
inmates.  Defendants continue to work with the 
Board of Parole Hearings to develop a process for 
implementing this measure.  CDCR’s Division of 
Internal Oversight and Research is currently working 
to identify, screen, and evaluate inmates who would 
be eligible.  Inmates who are 60 years old or older 
have served 25 years in custody, and who are not 
serving a condemned sentence or term of life without 
the possibility of parole are preliminarily eligible.  

“To the extent this population of elderly inmates 
overlaps with inmates being considered for medical 
parole, Defendants are developing a process to 
address such overlap.  Further, the Board is exploring 
how it will conduct comprehensive risk assessments 
for these individuals as part of the elderly parole 
suitability review, consisting of an in-person interview 
between the inmate and a psychologist.”

(let us hope it’s NOT the FAD)

Regarding medical parole, “Defendants have 
worked with the Receiver to obtain a preliminary list 
of potentially eligible candidates for medical parole 
under the expanded criteria.  Defendants continue 
to work with the Receiver’s Office and the Board of 
Parole Hearings (the Board) to develop a schedule 
and process for implementing this measure for 
eligible inmates.  To that end, on July 12, 2013, 
Defendants met with the Receiver and the Board 
to discuss criteria for prioritizing eligible candidates 
on the list, establishing processes and timelines for 

the Receiver’s Office to submit medical packets, and 
discuss how to manage post release issues, such as 
placement and transportation for paroled inmates.”

With the latest denial of a stay, Brown’s options continue 
to shrink.  CDCR Secretary Jeffrey Beard promised, 
immediately after the denial was announced that the 
state would appeal to the Supreme Court, this time 
on the merits of the case, which would appear to be 
the unconditionally last hope the state has for judicial 
intervention.  The latest denial was on a request 
for a stay in the order and as such the court did not 
consider whether or not the 3 judges had exceeded 
their authority with the latest order insisting Brown do 
everything, up to and including releasing prisoners 
early, to meet their population cap.

The issue goes to the 
heart of a larger battle 
between state and federal 
authority, on whether 
federal courts can insert 
their authority into the 
operation of state prisons 
when state officials 
continue to violate basic, 
constitutional guarantees 
to inmates. Although the 
denial of a stay was not 
signed it was penned by 
Justice Antonin Scalia, 

one of the dissenters in the decision, who clearly 
would favor not only staying the injunction, but also 
eliminating the order altogether.  Calling the action a 
“terrible injunction” Scalia was joined in the dissent 
by Justices Clarence Thomas and Samuel Alito.

Experts, however, say that even if the state’s 
decision to request the Supreme Court consider the 
ruling on the merits, a decision on that aspect of the 
battle would likely not be reached until well after the 
December, 2013 deadline for the state to comply with 
the population reduction order.  Donald Spector of 
the Prison Law office commented, “They can press 
on with their appeal, but the odds don’t look very 
good.”

So as things stand now, the state must begin identifying 
additional prisoners to include on the “:Low Risk List,” 
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(and again, it is NOT anticipated that any lifers will 
be included on this list), continue shipping inmates to 
out of state facilities, finalize plans and procedures 
to consider additional candidates for parole under 
“elder” and medical parole criteria. (these categories 
will probably include lifers and finalize how the 
department intends to apply increased good time 
credits to those with determinate sentences.)

Add these ingredients to the murky soup already 
created by mass movements to comply with 
court orders involving Valley Fever, continued 
implementation of realignment, creation of so-called 
‘reentry hub’ prisons and ‘normal’ classification 
moves—and the result is pretty much a chaotic 

High Court  from pg. 27 merry-go-round.  And what will happen on December 
31, if the state has failed to reach the required level 
of population reduction?  No one really knows—the 3 
federal judges have steadfastly said they would hold 
the Governor and state officials in contempt of court.  

Does this mean we could see Jerry Brown led off on a 
perp-walk for contempt?  Nah, but the mental image 
is interesting.  What ultimate penalties the state would 
be exposed to if it fails to comply with the order is the 
subject of some discussion, but no real information.  
The ultimate question for most CLN readers is, how 
is this going to impact lifers?

The answer to that is yet to unfold, but as it does, 
we will be there to report.

Celebrate with 
Food and Friends 

          **Pot Luck** 
If  you live close you can bring 

side dishes and desserts 

Doc’s Fifth  Annual Lifer Seminar & BBQ 

Saturday, October 12, 2013 from noon until… 

19260 Lydle Creek Place 
Walnut, California 91789 
Phone: (626) 839-0068
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VALLEY FEVER FINALLY 
ON THE FRONT BURNER

Apparently having learned little from the stick-your-
head-in-the-sand and ignore a problem, as they did 
with prison overcrowding for decades, and having al-
lowed the same ‘strategy’ to be used in the Valley Fe-
ver issue for years, CDCR and the Brown administra-
tion are now scrambling to comply with a court order 
to move 2,600 to perhaps as many as 3,800 prisoners 
from two Central Valley prisons, and fast.  Following 
a June, 2013 order to move at risk prisoners the state 
first indicated the inmates would be moved, but ex-
pressed no sense of urgency to do so.  Recently, how-
ever, the state has kicked the process into high gear, 
as the court order gave the state 90 days to comply. 
 
The two prisons located in the midst of the high 
risk area, Avenal and Pleasant Valley State Prison 
(PVSP), both in the Central Valley’s Kings County, 
report incidents of Valley Fever (VF) at rates wildly 
higher than even the county in general, itself the hard-
est hit county in the state.  According to reports by the 
prison Health Receiver’s Public Health Unit inmates at 
Avenal contract VF at a rate 10 times higher than the 
overall county while PVSP inmates show infection at 
an incredible 400 times the rate of the county.  While 
some reports indicate as many as one in ten prisoners 
at PVSP show they have contracted FV at one time or 
another, the most serious incidence of infection and 
grievous effects of the disease are in those of African-
American, Filipino and Native American ethnicities.  

Responding to these statistics Judge Thelton Hen-
derson ordered CDC to remove prisoners from those 
ethnic groups from both Avenal and PVSP. So the de-
partment is currently engaged in swapping minority 
inmates in the infected prisons for prisoners of primar-

ily Caucasian and Hispanic heritage.  Beginning in 
July some prisons located outside the Central Val-
ley began deporting hundreds of white inmates and 
preparing for the arrival of equal numbers of minority 
inmates.  

Although the above referenced minority groups have 
the greatest risk of infection from VF other racial 
groups are by no means entirely safe.  All individuals 
with a compromised immune system from any health 
concern or disease and those over 55 years of age 
are also at risk, and as one expert on the disease 
noted, “You cannot tell by looking at someone’s skin 
color what their risk is,” this from Dr. Royce Johnson, 
a professor of medicine at UCLA and chief of infec-
tious medicine at the Kern Medical Center in Bakers-
field.

In 2007 the state refused to spend three-quarters of 
a million dollars for improvements at PVSP to ad-
dress the health problems there and in 2008 man-
aged to quash a proposed study by the other CDC in 
the world, the Center for Disease Control in Atlanta, 
Ga., that wanted to study the incidence of VF in the 
Central Valley prisons.  CDCR has, however, con-
tinued to spend upward of $23 million each year to 
treat prisoners who contracted the Valley Fever.  But 
in May of this year the CDC (the real one) swooped 
into California and basically muscled their way into 
the study when the Receiver requested assistance 
from them.  While the final report has not yet been 
issued no one, even admittedly CDCR, expects the 
CDC report to endorse leaving at- risk populations in 
Central Valley prisons.

CDCR
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It isn’t just prisoners who are afflicted with VF; be-
tween 1998 and 2011 more than 110,000 cases were 
reported in the US, roughly one third of those in Cali-
fornia.  At least 80 prison employees have also con-
tracted the fever, including a PVSP corrections officer 
who died of the disease in 2005.  Inmates, however, 
are especially at risk due to potentially damaged im-
mune systems from other issues and because they 
come from all over the state and have not developed 
an immunity to the disease.

Such a massive move at an accelerated pace is risky 
on several levels.  Department spokesmen said such 
mass transfers could create a racial imbalance in pris-
ons affected which might affect the security of the in-
stitutions. “Any decision to shift thousands of inmates 
based on race and age into other facilities must be 
weighed with the risks such a dramatic move would 
pose to public and institutional safety and to the de-
livery of healthcare system-wide,” corrections spokes-
man Jeffrey Callison said.

Additionally, the state is dealing with transfers of pris-
oners to out of state facilities in on-going efforts to 
meet the federally imposed population cap.  Although 
CDCR maintains those prisoners being transferred to 
Central Valley prisons are being vetted for health is-
sues that should exclude them from the transfer, LSA 
has already been swamped with calls from concerned 
relatives, whose prisoners have health concerns but 
are none the less on the bus.

Still another concern is the possibility of another 
class action law suit by white prisoners, many of 
whom contend they are being placed in jeopardy to 
contract a known and potentially fatal illness based 
on their race and the fear of some family members 
of themselves contracting VF while visiting at Avenal 
and PVSP.  Michael Lancaster of Kern County Public 
Health Services says the problem could get worse, 
and not just for inmates.  Lancaster said “It’s going 
to become an even worse problem,” as more people 
who have not been exposed to the disease travel to 
the affected areas.

Litigation was filed recently in federal court in Sac-
ramento seeking class action status for a group of 
7 black, elderly or medically at-risk inmates and for-
mer inmates, all of whom contend they contracted 
VF since July 2009 while serving time in Avenal or 
PVSP.  Attorney Ian Wallach of Feldman and Wal-
lach in Venice, Ca. called VF “a life sentence that no 
judge had ordered.” 

“Without the medicine, they will die. With the medi-
cine, their quality of life is still unbearable,” Wallach 
said.  Wallach said his firm had been contacted by 
several hundred more inmates and former inmates 
since representing federal prisoners in a similar legal 
action.  In that instance at least one former inmate 
from the Taft Correctional Institute, a federal prison 
in Kern County, received a $425,000 settlement last 
year.  
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Gov. Brown has hotly maintained that medical care 
now available to California prisoners is “gold stan-
dard.”  Funny, we didn’t know gold could tarnish.  
Those of us with ‘boots on the ground,’ on either side 
of the wire, know the situation is vastly different than 
gold.

Life Support Alliance (LSA), publisher of CLN, con-
stantly receives calls from friends and family mem-
bers of prisoners seeking information and help with 
medical issues.  And we are happy to help in the few 
ways we can, offering contact information, suggest 
actions to family members and help them negotiate 
the rabbit trails of CDCR.  

We cannot make the calls and gain information for 
them, because we lack legal standing with specific 
prisoners and are not listed on an inmate’s CDCR 
Form 7385, (ROI) Authorization For Release of Infor-
mation.  And therein lies the problem.

While we can put families and friends in contact with 
the correct authorities and departments to find out 
about the physical condition of their prisoner and 
if appropriate treatment is being given, often those 
same authorities and departments cannot release 
any substantive information.  This is important: no 
matter how close the relationship, unless that friend 
or family member is listed on the above referenced 
form, CDCR or medical personnel cannot legally re-
lease any information.  For once, CDCR is standing 
totally in line with the law.

The Health Insurance Portability and Accountability 
Act (HIPAA) places strict constraints on how and to 
whom medical information can be released, all with 
an eye toward protecting the privacy of individuals.  
Even prisoners.  The way this information and pri-
vacy is protected is to restrict the dissemination of 
that information to only those individuals specifically 
listed by name.  This means that a description like 
“my mom,” “my girlfriend,” or “my cousin” would be 
insufficient. 

Names, contact information, and the scope of in-
formation to be released (you can limit it to medi-
cal care, mental care or other areas) must be clearly 
stated.

Ask, no, insist, your counselor or medical staff pro-
vide you the form, make sure it is up to date and, 

UPDATE MEDICAL NOTIFICATION FORMS—NOW!

while you’re at it, send a copy to your contact person.    

This is especially important with the mass transfers, 
for various reasons including health concerns, now 
being experienced in the prison population.  When 
you get to your latest ‘home,’ it’s a good time to check 
and be sure this most important paper is not only in 
your medical file, but correct as well.

In spite of being listed form 7385, which is supposed 
to be in every prisoner’s medical file, sometimes 
things get ‘misplaced.’  We know you’ll all find this 
amazing, but CDCR is often unorganized, unrespon-
sive and just plain obstinate.  So having form 7385 up 
to date is crucial.

Be sure the form is current, as to who you want to 
be able to receive and act on medical issues.  Re-
cent conundrums involved family members seeking 
information on prisoners’ health and discovering that 
the authorized “person to receive information” was 
often no longer in the picture.  One family discovered 
that the designated person was the deceased par-
ent of a long-lost friend of the prisoner, while another 
found that the authorized person was the ex-wife of 
a prisoner who had since remarried.  The prisoner, in 
this case, had simply forgotten to change the form to 
exclude the former spouse and authorize his current 
wife.  Oops.

Prisoners should also be aware that there is a way for 
family to check on their medical condition.  If family/
friend is deeply concerned about the medical or men-
tal condition of a prisoner, if there are reports of injury 
or serious illness or if there is concern about appro-
priate medical treatment being received for chronic 
health issues the first place to call is the “Hot Line” for 
the medical receiver’s office.

That number is 916-691-1404. 

The number is answered 24 hours a day by a record-
ing, where the caller can leave their contact informa-
tion and information about the prisoner, including: 
name, CDC number, prison, and a brief description 
of the problem.  Staff at the medical receiver’s of-
fice will check on the issue and get back to the caller 
within 24 hours with a report.  What information that 
the medical staff is able to provide depends entirely 
on whether Form 7385 has been completed.  

Need we say more?
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3 YEAR DENIALS TO GET 
AUTOMATIC REVIEW

The Board of Parole Hearings, in what is appears 
to hope will be a positive preemptive move for 
consideration in the Gilman v Brown litigation 
and in line with the court’s’ previous ruling In Re 
Vicks, has begun a process of reviewing 3 year 
parole denials 12 months after the denial hearing.  
This sua sponte (or spontaneous, of one’s own 
accord) review process will allow lifers who 
received the minimum denial under provisions of 
Marsy’s Law but who have not yet filed a 1045A 
Petition to Advance (PTA) a chance to receive 
consideration for a new hearing prior to the end 
of the 3 year denial period and possibly ahead 
of any PTA filing.

A bit of background here: the 2008 passage 
of Marsy’s Law expanded the parole denial 
schedule form the previous 1 to 3 year time 
frame to a 3 to 15 year denial matrix.  Because 
of this provision in Marsy’s Law several suits 
were filed petitioning the court to find the newly 
expanded denial time line to be an ex post facto 
provision, thus potentially and illegally increasing 
the sentenced length of imprisonment.  The most 
comprehensive of these suites as In Re Vicks, 
adjudicated this past April.  In that case, while 
the new parole denial schedule was found, on 
its face, did increase the length of sentence, this 
breach was mitigated by the provision in Marsy’s 
Law that allowed inmates to file a PTA.

The court sent further, suggesting in thinly-
veiled language, that the BPH would do well to 
position itself in future litigation by instituting its 
own across the board review of 3 year denials, 
with an eye toward initiating the PTA process 
itself in those cases where a review indicated 
the circumstances of the inmate might be ripe 
of new consideration.  Clearly taking the hint, 
the BPH began exploration of the idea, resulting 
in the newly-adopted PTA procedures.  Not 

everyone who receives a 3 year denial will see 
their next hearing advanced, but all 3 year denials 
will be reviewed and a determination made on 
advancement of a hearing, whether the inmate 
has begun the PTA process or not.

The new system,(Administrative Review) which 
will operate much like the inmate-initiated PTA 
process, will be done in a month-for-month time 
frame in the year following the denial.  Thus, a 3 
year denial given in August, 2012, will be reviewed 
in August, 2013 to see if the prisoner is eligible for 
an advanced hearing.  Prisoners are still free, and 
encouraged, to file the 1045A form PTA, but if they 
do not, their situation and denial will nonetheless 
be reviewed a year later to determine if a review 
of the merits of the case should be conducted. 

These reviews will be conducted at the BPH 
headquarters in Sacramento, by a cadre of 
Deputy Commissioners, whose primary job will be 
to review, consider and decide on these potential 
hearing advancements.  If a change in “change 
in circumstances or new information” and “after 
considering views and interests of victims,” there 
exists a “reasonable likelihood that consideration 

BPH
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of public and victim’s safety does not require the 
additional incarceration”, a hearing date will be 
advanced.

It is important to note, that the possibility of 
hearing advancements, whether at the imputes 
of a prisoner or through the review process, 
will only be considered for those hearings that 
resulted in a denial; stipulations, waivers and 
continuances will not be reviewed, primarily 
because the first step in either process is a 
review of a hearing transcript, and if the previous 
hearing ended in one of the above processes, 
there is no transcript to review.
According to BPH officials, if there are no 
registered victims related to the crime, the review 
process and decision on whether to advance a 
hearing or not could be completed in as little as 
2 weeks.   If there are registered victims, who 
must, by law, be notified by mail, the decision 
will most likely be pushed back to 35 days.  Once 
the decision to advance a hearing is made, it 
could be scheduled as soon as 5 months from 
the decision date.

Officials note that 60% of parole suitability 
denials are for 3 years.  In 2012 inmates filed 
329 PTA requests, of which only 29 were granted 
and hearings moved forward.  Many, as CLN has 
heard from inmates, were “summarily denied.”  
Officials tell us prisoners should see less of 
these seemingly off-hand rejections, as now 
more information on the current circumstances 
of prisoners is readily available to BPH officials 
at BPH headquarters since the conversion of 
most inmate information, including C-files to 
electronic form (SOMS).  From January to June, 
2013 some 251 PTAs were filed by inmates, of 
which 129, or 53% have so far been approved 
for advanced hearing. 

This new procedure, approved by the BPH at the 
August, 20, 2013 meeting and already underway 
with reviews of July, 2012 denials, merits more 
discussion and in-depth explanation, which we 

hope to provide in future issues.  However, CLN is 
pushing through with this initial description of the 
process in an effort to alert prisoners to the new 
potential for an advanced hearing following a 3 
year denial.  Although all denials will be reviewed 
and those whose hearings will be advanced will 
be notified, some questions remain.

In our next issue we will continue to explore and 
provide details of this new policy as it develops.  It 
is important to note that the review for advanced 
hearing, whether requested by a prisoner or 
through the administrative review process, will 
consider changes in circumstances, good or 
bad, as part of the decision process.  As noted 
in the accompanying charts, if the initial review 
of the prisoner’s file indicated he/she has already 
received an advanced hearing since the last 
denial, if there has been a serious or violent 115 
in the intervening 12 months or if the prisoner’s 
classification score has increased, no PTA will be 
processed.  

So while the new administrative review process 
will provide a fresh look at even 3 year denials it 
is not a guarantee of an advanced hearing.  But 
prisoners would do well to continue to prepare for 
their next hearing diligently, since if a hearing is 
advanced they may have a little as 5 months to 
finalize their preparations and plans before the 
new board panel convenes.
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JULY EN BANC DECISIONS

The Board of Parole Hearings, at their July Executive 
Meeting made the following en banc (consideration 
by the entire board) decisions:

James Chhuon, V-44036; affirmed the May, 2013 
parole decision but scheduled a re-hearing for the 
sole purpose of recalculating the term and release 
date.

Joe Denham, C-80297; disapproved the March, 
2013 denial of parole and rescheduled a new hearing 
to fully comply with a court order from the First District 
Court of Appeals.

Alfred Elizalde, B 58928; Scheduled a rehearing 
to determine if the March, 2013 grant should be 
rescinded based on information regarding the 
inmate’s conduct while in federal custody.  The 
information was not available at the March 2013 
hearing.

Dale Jung, K-64445; Affirmed the parole suitability 
finding of March, 2014.  This was a referral from the 
Governor’s office.

BPH

A handful of Board of Parole Hearings commission-
ers have been reappointed by Governor Brown.  

Arthur Anderson Jr., 65, of Roseville, a former mem-
ber of the CHP and parole commissioner since 2008; 
Cynthia Fritz, 41, of San Ramon, a board member 
since 2011 and formerly with the Attorney General’s 
office; Pete Labahn, 57, of Laguna Beach, past mem-
ber of the Riverside County Sheriff’s Department and 
a commissioner since 2011 (and a term from 2009-
2010) and Ali Zarrinnam, 38, of Encino, who was a 
Deputy Commissioner prior to becoming a commis-
sioner in 2012, were all reappointed by Brown.  All 
must be approved by the Senate Rules Committee 
and the full Senate within the next year.

Anderson and Fritz are Republicans, LaBahn and 
Zarrinnam, Democrats.  The salary for parole com-
missioners is $111,845 annually.

New appointees are:

Richard Guerrero, 64, of Pasadena. Guerrero has 
been a special agent at the California Department of 
Justice since 2006 and a special investigator at the 
California Horse Racing Board from 2001 to 2006.  
Prior to those positions he held multiple positions 
at the Los Angeles Police Department from 1974 to 
2000. Guerrero has a Master of Leadership degree 
from the University of Southern California, School of 
Policy, Planning and Development.  Guerrero is a Re-
publican.

Elizabeth Richardson, 55, of Huntington Beach, 
has served as a Deputy Parole Commissioner since 
2013 and at the Board of Prison Terms from 1997 
to 2007.  She has also been a special assistant in-
spector general at the California Department of Cor-
rections and Rehabilitation, Office of the Inspector 
General from 2007 to 2012 and deputy city attorney 
for the City of Long Beach from 1995 to 1997.   She 
has also served as a teacher for the Los Angeles 
Unified School District and as captain in the U.S. 
Marine Corps from 1980 to 1984 and in the U.S. Ma-
rine Corps Reserve from 1984 to 2010, retiring as a 
colonel. Richardson earned a Juris Doctorate degree 
from Southwestern Law School. Richardson is regis-
tered decline-to-state.

Guerrero and Richardson replace Commissioners 
Dan Figueroa and Jeffrey Ferguson.  Figueroa re-
signed in June and Ferguson served through the end 
of August.  Both new appointees must also be con-
firmed by the Senate within the next year.

BPH COMMISSIONERS 
REAPPOINTED, 2 MORE ADDED, 

OTHERS RESIGN
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William Lambie, P-83073; recommended recall 
of sentence and resentenced based on inmate’s 
terminal illness.

David Lang, E-93555; Affirm April, 2013 denial of 
parole, despite referral for consideration of newly 
available information.

David Stuart, AF-5942; recommended recall 
of sentence and resentence based on inmate’s 
terminal illness.

PATIENCE IS OFTEN PRUDENT

The ranks of California prisoners serving long or life 
terms will likely increase by three  soon, following 
court proceedings now being faced by a trio of  impa-
tient, and imprudent, inmates who just couldn’t wait 
to get out of two separate facilities. But now they will 
likely wait a whole lot longer.

On July 13 two inmates, carefully camouflaged in or-
ange jumpsuits, walked away from the Eel River Con-
servation Camp near rural Redway, California.  Den-
nis Welch and Glen Whiteside did manage to make it 
as far as Santa Cruz before being apprehended two 
days later by Special Services Unit officers.  Welch, at 
Eel River on a burglary conviction, would have been 
released in January while Whiteside, also serving 
time for burglary, was scheduled to be paroled in De-
cember, 2014.

In a separate incident Tore Domingo, a resident of 
Pelican Bay’s minimum security unit, was found MIA 
from his bunk on the evening of July 15.  Domingo 
was found the next day hiding in the woods along 
Lake Earl Drive, the main street running in front of the 
prison, by a posse of PBSP officers ably, if perhaps 
superfluously, assisted by personnel from the Del 
Norte Sheriff’s department, CHP officers, Crescent 
City police and even agents from the Department of 
Fish and Game.  Domingo was 2 years into a 4 year 
sentence, again for burglary.  

It’s not likely any of this impetuous trio will see their 
previously scheduled release dates.  Perhaps they 
will get the opportunity to learn about perseverance 
and patience from the lifers they are now likely to en-
counter.

NOTICE

California Lifer Newsletter does 
not exchange postage stamps for cash; 
postage stamps are accepted only as 

payment for subscriptions to CLN at the rate 
of 6 books of Forever stamps for a year’s 
subscription.  We do not accept stamps or 

trust withdrawals for the purpose of ordering 
quarterly packages. We will send a single 

back issue of CLN on request, but no more 
than 2 issues per year.  

We will not send CLN one issue at a time.

Please note the correct address for 
California Lifer Newsletter, address changes 

or subscriptions, is 
PO Box 277, Rancho Cordova, Ca. 95741.

BPH from pg. 36
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BPH from pg. 39

DO VICTIMS WANT VENGEANCE?

A new survey, completed and released in June of this 
year by a non-profit social justice coalition, suggest 
that not all victims of crime are bent on never-ending 
vengeance and that possibly those victims’ rights 
organizations who continue this campaign are not 
realistically representing their constituency.  The 
California Crime Victims’ Survey, commissioned 
and published by Californians for Safety and 
Justice (CSJ) contends the majority of victims are 
not looking for harsher criminal penalties, but are 
seeking healing for themselves and their families.

The results of the study, published the California 
Progress Report, found most crime victims 
favored rehabilitation and treatment of those 
who had committed crimes rather than long-term 
incarceration.  And the study notes that while 
this finding may be contradictory to what passes 
for conventional wisdom, a closer look at what 
constitutes the majority of victims brings a clearer 
understanding of the report.

The study notes that while most well-known (and 
highly visible and vocal, not to mention well-financed) 
victims’ groups appear to represent primarily middle 
class, white victims the majority of victims are 
“people of color from low-income communities.”  
Many have been victims of multiple crimes, know 
others who have been victimized and may know well 
or be related to the perpetrator of the crime.  Most 
telling is what the survey found in the “clustering” of 
crime victims in communities with the highest crime 
rates, a situation that is self-perpetuating.

“[T]he communities suffering the greatest 
victimizations are the same communities devastated 
by tough criminal justice policies.  The high rates of 
incarceration in these communities disrupt families, 
weaken social ties, and increase unemployment and 
homelessness--resulting in more crime and thus 
perpetuating the cycle of victimization,” the study 
explains.  And while crime victims organizations have 
long had an open forum in the media and legislature, 
able to pass (and name) legislation based on crimes 
involving primarily young, female Caucasian victims 
of heinous (but relatively uncommon) crimes, [think 
Marsy’s Law, Megan’s Law, Jenna’s Law, etc.] these 
laws do little to help the majority of crime victims or 
improve the over-all record of public safety.

The social justice system, not the criminal justice 
system, the study suggests, is better suited to 
healing the majority of crime victims and providing 
the support and services they need.  Social justice, 
however, is, by in large, not on the radar of most well-
known victims’ groups.  

The study concludes that policy makers and leaders 
who want to truly make a difference in both the needs 
of crime victims and societal safety and justice would 
do well to address these needs, not spend more time, 
money and bluster on tough on crime laws, more 
prisons and longer sentences. 

 We, at LSA, concur.
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Parole hearings are always fraught with uncertainty 
and emotion, the prisoner facing a panel of individ-
uals who, quite literally, hold his or her life in their 
hands.  While California law has long provided vic-
tims of crime with the right to be heard, that right was 
significantly expanded in 2008 with the passage of 
Prop. 9, known widely as Marsy’s Law, a ballot initia-
tive that not only expanded the definition of victims 
and their role in proceedings, but also saw the length 
of possible parole denial increase three-fold.  Parole 
hearings at which victims (or their representatives) 
appear and speak, known in the vernacular as ‘VNOK 
hearings,’(victims next of kin) are some of the most 
misunderstood, controversial and, some would say, 
abused proceedings in the parole process.

In recent issues of CLN (#50; June, 2013 and #51; April, 
2013) we reported on various aspects of the Office of 
Victims’ Services (OVS), which administers Marsy’s 
Law and the participation of victims in hearings.  We 
have noted that, due to budget cuts, OVS no longer 
processes inmates’ letters of apology to victims, while, 
due to a federal grant, has been able to increase the 
travel stipend available to victims, from $100 to $200. 
And we are still pursuing the definition of a ‘victim’ 
and more information on how the process works.  

As with many initiative-driven changes to law, the 
electorate may believe they understand the intent and/
or ramifications of the initiative, but the implementa-
tion of that law often diverges from that intent.  The 
old saying, “The devil is in the details” is an old saying 
for a reason.  When the details are absent, someone, or 
some entity, must supply them.  In the case of Marsy’s 
Law, implementation details were severely lacking, so 
it was left to CDCR to figure out how to put the law 
into action.

Recently, representatives from LSA, publisher of CLN, 
met with Cynthia Florez-DeLyon, CDCR Assistant 
Secretary in the Office of Victims Services and Katie 
James, Victims Services Manager to discuss the OVS, 
how it operates, how the department is implement-

VICTIMS’ IMPACT ON PAROLE: INTENT VS. REALITY

ing Marsy’s Law in the absence of directives contained 
in the proposition, and other related matters.  It was 
a beneficial exchange of information and ideas, which 
gave us a better perspective on how decisions are made 
and the possibilities for input and change.

Perhaps the most interesting, and still not comprehen-
sively defined question is, “What is a victim?”  And in 
this simple question alone, there are differences.  Ac-
cording to the OVS ‘Parole Suitability Handbook,’ “The 
victim or if the victim has died, family members may 
attend and speak at the hearing in the following order 
of priority: Spouse, children, parents, siblings, grand-
children and grandparents.” The handbook also notes 
“Two representatives may accompany the victim or 
each family member to the hearing.  Victims and their 
families may choose to designate a representative to 
speak on their behalf.”

However, the Attorney General’s website offers the fol-
lowing definition of a victim: “a person who suffers di-
rect or threatened physical, psychological, or financial 
harm as a result of the commission or attempted com-
mission of a crime or delinquent act. The term ‘victim’ 
also includes the person’s spouse, parents, children, 
siblings, or guardian, and includes a lawful represen-
tative of a crime victim who is deceased, a minor, or 
physically or psychologically incapacitated.” 
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BEARD CONFIRMED

Following his endorsement by the Senate Rules 
Committee on a strictly partisan vote (3 Democrats 
in favor, one Republican against, one Republican 
decline to vote) the entire Senate confirmed Jef-
frey Beard as Secretary of Corrections in mid-July, 
again, on a largely partisan basis.  The official vote, 
23 in favor, 6 opposed and 9 Senators not voting, 
followed a factional debate on the Senate floor.

Democrats touted Beard’s commitment to “en-
lightened reform,” according to Sen. Loni Hancock 
(D-Berkeley) while Sen. Jim Nielsen (R-Gerber) 
maintained the new Secretary, who previously tes-
tified against the state in the prisoners’ health care 
lawsuit “has a credibility and conflict problem.”  Of 
course, Nielsen couldn’t stop there, pushing his 
remarks into the fear-mongering area, maintain-
ing Beard’s commitment to continuing realignment 
“continues the darkness of risk to our families.”

The breakdown of the actual vote was also interest-
ing.  Voting against the confirmation were Repub-

lican Senators Anderson, Gaines, Knight, Nielsen, 
Walters and Wyland.  Not casting votes, whether 
from being absent or simply declining to vote was an 
interesting mix of both parties, including at least four 
of five Senators on the Rules Committee.  No votes 
were recorded as being cast by Senators Berryhill 
(R), Cannella (R), Emerson (R, who abstained from 
voting in Rules committee), Fuller (R, who voted 
against Beard in Rules), Huff (R), Jackson (D, who 
voted in Beard’s favor in Rules), Lara (D, also voting 
for Beard in Rules), Liu (D) and Roth (D). 

For Beard’s part the Secretary released a state-
ment saying, “I am honored to be working for the 
people of California and the Brown Administration. 
I am committed to ensuring California’s prison sys-
tem holds offenders accountable, provides safe and 
secure facilities for staff as well as inmates, and ex-
pands innovative rehabilitative programs. I will con-
tinue to work  with local law enforcement to make 
California’s Public Safety Realignment Law a suc-
cess and look forward to California getting out from 
under costly federal court oversight and regaining 
full control of its prison system.

As reported briefly in the last issue of CLN, Sen. 
Darrell Steinberg (D-Sacramento) ‘suggested’ to 
incoming CDCR Secretary Dr. Jeffrey Beard, dur-
ing Beard’s confirmation hearing last month, that 
the Secretary should meet with Life Support Alli-
ance (LSA).  Shortly before being confirmed to his 
position by the entire Senate (see elsewhere for 
details) Dr. Beard did so, sitting down with LSA 
Director Vanessa Nelson-Sloane and Co-Director 
Gail Brown for over an hour.  

At the confirmation hearing LSA opposed Dr. 
Beard, based in large part on not being able to find 
any reason to support him.  Beard’s unavailability 
and lack of communication with stakeholders made 
it difficult to figure out just where he stood on many 
crucial issues, other than his unflagging support for 
Gov. Brown’s fight with the 3 federal judges over the 
prison population cap.  We also had many ques-

tions about his intended policies here in California, 
most especially those affecting lifers.  

While unfailingly polite and courteous Dr. Beard, a 
psychologist by training, evidenced what profes-
sionals in his field call a ‘flat affect,’ a term not unfa-
miliar to lifers from their own psych evals.  Attended 
by two aides Beard spoke very briefly to each issue 

BEHIND [the] BEARD

CDCR
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we presented, offering little insight into his plans for 
CDCR’s operations and certainly nothing new or in-
novative.

After our conversation with Dr. Beard we would still 
oppose his confirmation, but now with more specif-
ics concerns.  Admittedly, we spent only an hour 
with the Secretary, but in that time we came away 
with the following observations:

1. Dr. Beard appears to be focused on 2 very nar-
row issues, the outcome of the population cap battle 
with the federal judges and his own project, interdic-
tion of contraband coming into the prisons. 

2. He shows little interest in the details of prison life/
rehabilitation/reform in California.  Specific issues, 
from programming for lifers, to increased visiting 
days, to the hunger strike, elicited only short re-
sponses and little indication of interest.  On several 
topics the Secretary said he could make no com-
ment as he was unfamiliar with the specifics of the 
issue, on some he espoused the usual response 
and on yet other issues he was flatly wrong in his 
stated facts.

3. On visiting he might entertain the possibility of re-
storing Friday visiting to the most crowded prisons, 
depending on costs/funding.  (Beard’s last foray into 
corrections, heading the Pennsylvania prison sys-
tem, featured every day visiting in that state.)  As 
with many CDCR issues, it all appears to rest on 
funds available. 

4. Regarding family visits for lifers the new Secretary 
evidenced a total shutdown, expressing the opinion 
that they were taken away (although he knew noth-
ing about when/why) “because most think they don’t 
deserve them.”  Who the ‘most’ are and why lifers, 
even well-programming ones don’t deserve this re-
habilitative privilege, he failed to say.  Perhaps be-
cause he doesn’t have any real answer/opinion.

5. He will not give on the hunger strike and does 
not plan to “respond to demands”, commenting “we 
can’t you know.”   Beard maintained the strike is 
being driven by a few inmates, who, he believes 

belong in SHU, based on their ability to influence 
mass action.   He also noted that if hunger/work 
strike goes forward the recently enacted step-down 
process for gang affiliated SHU placement is “dead 
in the water.”

6. Women’s issues: the “ladies are doing well”, ac-
cording to Beard, if a bit overcrowded.  The Secre-
tary feels they seem to be coping   He maintained 
the WAC at CCWF has “no complaints” at the mo-
ment and if we were to “talk to the ombudsman’s 
office they would say the same about CCWF”, that 
there are no substantive problems.  He offered no 
comment on what we would find if we actually talked 
to inmates at CCWF. 

7. On programs for long-term and lifers, referenced 
by Beard at his hearing, he could not give specifics 
as the plan was underway when he got here and 
is about to go out for bid.   Beard hopes to have 
more access to programs for long-term prisoners, 
but evidenced little awareness of the need of lifers 
to access these programs early in their term to pre-
pare for parole board.  LSA however, is working on 
eliciting details of those plans and programs.

8. Out of state beds; Beard would rather not have 
them but will continue to use due to the contracts.  
He was non-committal on when that contract is 
scheduled to end and once the agreement is up 
what the state’s plans are at that point.  The Sec-
retary agreed with LSA figures that use of out state 
beds had increased by about 500 in the month of 
June.  He also indicated there is an employee paid 
by CDCR at each out state prison who is supposed 
to be monitoring what goes on and said he was 
aware of no problems.  He did agree there should 
be someone at CDCR whom the families of out-
state prisoners could contact—perhaps put one of 
the ombudsman over out-state concerns.  This is an 
issue we will be vigorously following up on.

9. Contraband in prisons: the only spark of interest 
shown by Beard was on this issue, clearly his pet 
project.  He steadfastly maintains “most contraband 
comes in through visitors”, and since LSA is very 
aware this is in fact NOT the case, the conversa-
tion on this issue went downhill from there.  Beard 
is seeking to establish how big the inside drug use 
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is through random testing and then establishment 
of new programs.  On interdiction, he wants ‘pas-
sive’ drug dogs and machines similar to those in use 
at airports to detect drugs.  If such resources are 
forthcoming Beard said they will be used on all per-
sons who enter prisons, staff, vendors, contractors 
and visitors. He maintained more searches of staff 
are not done now due to ‘walk-time’ and how much 
money it would cost the state, but did assert he plans 
to institute more random searches of staff at each 
shift, though no time frame was offered. In the in-
terim it appears visitors will continue to be searched 
and scanned every time, staff only randomly.

10. Since Beard has been in office we have noted a 
marked decrease in CDC’s willingness to respond to 
concerns or communicate with stakeholders.  When 
we broached the subject with him, he demurred, tell-
ing us that if anyone in CDC refused to talk with us 
he wanted to know who and what.  So we provided 
him with details, including names.  We’re waiting to 
see if there are any changes.

So the bottom line take-away from our meeting with 
the new Secretary was this:  Secretary Beard’s in-
terests in the California prison system appear to be 
limited and we should expect no sweeping or sub-
stantive changes during his time here, however long 
or short that may be.  And that length of time may be 
closely tied to the resolution of the population cap 
battle.

CDCR from pg.  43

CDCR Reports

CDCR is proposing two ‘in-fill’ construction project 
that would, in effect, expand the housing capacity 
of California’s prison system.  The department pro-
posed to build a 792 bed facility at RJ Donovan in 
San Diego and another 1,584 bed structure at Mule 
Creek State Prison in Ione.

The department, as part of the initial phase of ap-
proval for these new facilities, recently released a 
Draft Environmental Impact Report which noted 
the expansions would have “significant and un-
avoidable impacts associated with the proposed 
project[s] were identified for air quality and trans-
portation; and, there would be a cumulatively sig-
nificant impact on greenhouse gas emissions” in 
the communities.  Opponents also cite concerns 
about traffic issues, ground water contamination 
and water quality problems.

As of July 24, 2013 the CDCR reports a total of 
124,050 prisoners were housed in state prison facil-
ities in California with another 8,896 California pris-
oners in out-of-state facilities.  SATF had the largest 
number of inmates at 5,625 but was not statistically 
the most overcrowded.  That honor went to North 
Kern Valley Prison, where 4,756 inmates were 
jammed into facilities meant to house 2,694, leav-
ing the facility at 176.6% of design capacity.  Close 
behind is CCWF, where 3,482 women are packed at 
174.1% of capacity.  

The lifer population numbered 25,927, of which 
1,072 were women, leaving 24,855 male lifers.  A 
total of 58,656 were on state-supervised parole, of 
which approximately 1,400 were ex-lifers.
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NUGGETS

A correctional officer from CTF in Soledad was killed 
while fleeing from police in a late-night chase on 
Highway 101.  David Calmere lead CHP officers on 
a 6 mile chase in San Benito County after refusing to 
stop for speeding in a construction zone.  Calmere lost 
control of his vehicle, which hit guard rails and rolled, 
ejecting him from the cab.  He died at the scene.  The 
incident occurred on Highway 101 between Salinas 
and Gilroy in July 2013.

A new mental health facility on the grounds of 
Corcoran State Prison was dedicated in late July, part 
of the CDCR’s push to increase treatment ability and 
facilities for some of the estimated 34,000 prisoners 
in need of some form of mental treatment.  This new 
facility dedication follows closely on the opening of 
the department’s new treatment facility in Stockton, 
which recently received the first of an estimated 1,700 
inmate patients who will receive acute care there.

Speaking to the fact that numbers indicate as much 
as 25% of the state’s prison inmates could benefit 
from some level of mental services Dr. Diane Toche, 
Administration and Offender services commented, 
“Most mentally ill inmates will eventually be released 
from prison and so treatment ultimately makes 
our communities safer.”  No word yet on when the 
Corcoran facility will begin accepting patients.

A planned mental health facility at California Men’s 
Colony will be one of 15 that will provide acute 
mental health care to inmates. The state Department 
of Corrections and Rehabilitation is spending $3.5 
billion to build the new treatment facilities to comply 
with court-mandated levels of care, according to 
department officials.

The $23 million facility at CMC is planned to open 
in August and will offer 50 beds for temporary care 
of inmates throughout the state who are suicidal or 
a threat to others. The facility will be located at the 
south end of CMC-East and will be staffed around 
the clock by 200 workers.  The average inmate stay 
is projected to be 10 days.

CDCR

Jeffrey Cook, convicted 30 
years ago in the death of 
an undercover narcotics 
officer, was found suitable 
for parole in mid-July, 
sparking an outcry from 

members of the victim’s family, who said, “Their 
decision was made before we even got there.”  The 
son of the slain officer said the system was “calloused” 
to release a “cop killer” and said the family plans to 
begin a letter writing campaign to Gov. Brown asking 
him to reverse the decision of the board.

“The question the board has to answer is whether 
this person would pose a threat, should they be 
released into society,” said CDCR spokesman Bill 
Sessa. “The nature of the crime itself cannot be 
a reason for denying parole.”  Cook was granted 
parole once before, only to see that board decision 
reversed.

Alexander Maurice Gonzales, 57, of La Quinta, has 
been appointed warden at Chuckawalla Valley State 
Prison, where he has served in several positions, 
including time as acting warden since 2011.  
Gonzales also held several custodial positions at 
Lancaster, Donovan and CIM. He is a Republican. 

Amy Miller, 39, of Brawley, has been appointed 
warden at California State Prison, Centinela, where 
she has been Acting Warden since 2012.  Miller has 
been at Centinela since 2010 and prior to that time 
served in various positions at Calipatria and CIW. 
Serving at Centinela from 1999 to 2000. Miller is a 
Democrat.

Connie Gipson, 49, of Bakersfield, has been 
appointed warden at Corcoran State Prison, where 
she has served as acting warden since 2011 and 
as Chief Deputy warden since 2010.  Prior to 2010 
she served in multiple positions at North Kern State 
Prison, Wasco State Prison and California Institution 
for Women. Gipson is a Democrat.

All Warden positions receive a salary of $138,000 
annually.
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CDCR 
would entice otherwise 
law abiding citizens to 
illegal behavior.  “Who 
would be using those?” 
asked Assemblyman Dan 
Logue (R-Marysville). 
“Would they be guards 
or people who work in 
prison to have sex with 
prisoners?”  Because 
of course that never 
happens now.

More to the point, estimates by The University 
of California, San Francisco, is that state prison 
inmates suffer from HIV infection at about 10 times 
the rate of the general civilian population.  CDCR 
estimates that about 1% of the state’s prisoners are 
HIV positive.  A spokesman for the nation’s largest 
jail system, LA County, noted that more than 10 
years ago the county began making condoms and 
safe sex counseling available to jail inmates. 

Although the condoms have not caused any 
security issues, testing of county inmates has 
shown a noticeable decrease in the transmission of 
diseases since the program began.  Bonta included 
community and family protection in the title of his bill, 
acknowledging that prisoners who might contract a 
sexually transmitted diseases while locked up can 
spread those same diseases in the community once 
released.  

AB 999 passed the Assembly handily and will be 
heard in Senate Appropriations committee in mid-
August when the legislature returns from summer 
recess.

THE CONDOM 
CONUNDRUM

Democrat Oakland Assemblyman Rob Bonta finds 
himself in the unique position of proposed a bill for 
consideration that, if enacted, could undercut an 
already existing state law.  In something of a condom 
conundrum, Bonta has introduced AB 999, “Prisoner 
Protections for Family and Community,” which would 
require CDCR to make condoms available in five 
prisons by 2015 and expand the program to all of the 
state’s adult prisons by 2020. 

The conundrum?  It is currently a violation of state 
law for prisoners to engage in any sexual activity or 
conduct.  So if CDCR is making condom available, 
is it, in fact, encouraging inmates to break the law by 
engaging in sexual activities?  Bonta maintains his bill 
is meant to deal with reality and give inmates a way to 
practice safe sex behind bars to reduce an infection 
for sexually transmitted diseases that experts say is 
at a much higher among prisoners than that of the 
general population.

Opponents say to make condoms available is to 
encourage violation of law, while other stakeholders 
say it can be “no big deal.” Susan Fahey of the San 
Francisco Sheriff’s Department notes condoms 
have been available to jail inmates in San Francisco 
since 1989.  Other agencies, including LA County, 
Philadelphia and Washington, DC also make condoms 
available.

Aside from illicit sex opponents say condoms could 
be used to hide contraband, facilitate ‘gassing’ or 
encourage coercive sex.  But agencies with experience 
in providing condoms say these fears have proven 
largely unfounded, although some innovative uses 
have been found.  Some inmates have blown up the 
individual items for use as pillows, still others have 
been used for hair ties.  Prisoners are nothing if not 
creative.

Other critics, stuck on the titillating aspect of illegal 
sex, have even pondered just who would be having 
the contact, whether or not the availability of protection 
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WOMEN in Custody

FORCED STERILIZATION 
OF FEMALE INMATES IN

 THIS CENTURY?

A stunning report recently by the Center for Investi-
gative Reporting (CIR) alleges that as many as 150 
women prisoners in the California penal system were 
badgered, coerced and brow-beaten into undergoing 
permanent sterilization procedures between 2006 and 
2010.  The procedures reportedly happened at both 
California Institute for Women (CIW) and what was 
Valley State Prison for Women (VSPW), now convert-
ed to a men’s facility, Valley State Prison (VSP).   

Although the practice of routine sterilization proce-
dures for women prisoners was replaced in1994, 
sterilization of women prisoners was to be performed 
only after review and approval by Sacramento, on a 
strictly case-by-case basis.   But it appears that at 
least one prison medical staff actively sought ways 
to circumvent the policy, which they characterized as 
unfair to women prisoners.   Their solution?  Docu-
ment the procedure as a medical emergency.

As troubling as this deceit is and aside from the ques-
tion of what constitutes informed consent are the 
comments of some of the perpetrators of the surger-
ies, one still reportedly a contract physician with the 
state prison health system.  When identified and con-
tacted by CIR, Dr. James Heinrich, 69 of the Bay Area 
denied pressuring anyone into an unwanted medical 
procedure.  Instead he characterized the practice as 
a service to the state, saying the $147,000 he was re-
portedly paid for the surgeries wasn’t “a huge amount 
of money, compared to what you save in welfare pay-
ing for these unwanted children – as they procreated 
more.” 

The physician maintained he offered the tubal ligation 
procedure only to pregnant prisoners with a history of 
multiple Caesarian sections as a safety measure for 
their future health.  “It was a medical problem that we 
had to make them aware of,” he said. “It’s up to the 



         Volume 9   Number 4 #52       August 2013CALIFORNIA   LIFER   NEWSLETTERTM

48

WOMEN from pg. 51

doctor who’s delivering (your baby) … to make you 
aware of what’s going on.”

The medical manager at the former VSPW, Daun 
Martin, told CIR the sterilizations could be viewed 
as empowerment of the women involved.  Martin, 
a psychologist, said that especially those who were 
homeless or drug addicted were likely to commit 
crimes in order to return to prisons for health care 
once pregnant.  “Do I criticize those women for ma-
nipulating the system because they’re pregnant? 
Absolutely not,” CIR reports Martin saying.  “But I 
don’t think it should happen. And I’d like to find ways 
to decrease that.”

Many of the inmate patients maintained they were 
badgered to allow the procedure while in labor.  
Since a spate of lawsuits in the early 1970s it has 
been illegal to even ask for consent for sterilization 
during labor or childbirth. “The whole question of 
whether a prisoner can consent without any duress 

I think is the question before us,” State Senator Mark 
Leno of San Francisco told CIR. 

For his part, Dr. Heinrich maintains he provided qual-
ity care to inmates, including the sterilizations and 
those who are now complaining have ulterior mo-
tives.  “They all wanted it done,” he said. “If they come 
a year or two later saying, ‘Somebody forced me to 
have this done,’ that’s a lie. That’s somebody looking 
for the state to give them a handout.  My guess is 
that the only reason you do that is not because you 
feel wronged, but that you want to stay on the state’s 
dole somehow.”

CDCR has issued no comments on the allegations, 
noting that all former prisoner’s medical records are 
in possession of the medical receiver’s office.  Sen. 
Leno and other legislators have asked federal receiv-
er Clark Kelso to explain how the surgeries were ac-
complished without proper authorization and whether 
the practice has now been stopped.  It is doubtful this 
story will end here.
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WOMEN from pg. 52

The Feminine Aspects 
of Incarceration

By Jane Dorotik and Susan Bustamante

Overview

Women comprise roughly 8% of the total prison 
population in California – and so in the drumbeat 
for prison reform women have a much less audible 
voice. But that might be changing.

This softer voice became abundantly obvious when 
CDCR made the decision to convert VSPW (the third 
and newest female institution in the state) to VSP 
for men. The rationale given for the conversation 
was twofold; first it was anticipated that the female 
population would decrease overall as a result 
of realignment, and also because the new ACP 
(Alternative Custody Program) should dramatically 
reduce the number of females incarcerated. At one 
point CDCR estimated that of the 9000 women 
behind bars roughly 5000 of them could safely be 
released into alternative custody or ankle bracelet 
status. Second, as one CDCR Administrator said, 
“Women complain less”…so overcrowding ‘women’ 
would be less problematic for CDCR.

Instead of a declining female prison population, what 
has evolved is a rising female population and the 
remaining  2 female prisons are over 180% of design 
capacity, a far cry from the target density of 137% 
population required by the U.S. Supreme Court by 
December 2013.

So… as CDCR figures out how to deal with this level 
of overcrowding, we want to tell you a little about the 
profile of incarcerated women. 

The facts are;

•	 The rate of incarcerated women has risen by 
500% since 1980”s

•	 66% of female prisoners are single parents in 
prison for non-violent offenses

•	 80% are mothers of dependent children 

•	 State of Calif. must respond to the needs of 
over ½ million children whose mothers are 
incarcerated

•	 Majority of women incarcerated were victims of 
abuse prior to incarceration

The pathways into criminal behaviors and the factors 
that sustain female criminality have been well-studied, 
but little has been examined regarding how women 
experience prison and how they see themselves once 
incarcerated. Family separation is extremely traumatic 
for all. 

Children are traumatized by the loss of their mothers. 
Previous domestic violence is reenacted in the 
form of oppression and dominance. The system re-

victimizes women, serving to increase their feelings 
of hopelessness, helplessness and the lack of self-
esteem. The focus should be on healing emotional 
wounds, regaining personal control, exploring 
patterns of unsatisfying relationships and challenging 
entrenched attitudes.

We must help women build productive lives with 
greater emotional literacy and increased pro-social 
behavior. There must be opportunities to practice these 
new skills in the incarcerated setting. Building skills, 
increasing self-awareness, and healing emotional 
wounds becomes a solid foundation for the work of re-
entry.
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WOMEN from pg. 53 80, they will spend another 355 remaining years 
collectively behind bars. Recognizing that all but five 
of these women are currently “Golden Girls” costing 
an average of $138,000 per year, per woman, to 
continue to remain in custody INSIDE PRISON 
(they could be outside and on parole for much 
lower cost).  At today’s prices…this means our state 
will spend an additional $49 million to retain these 
women behind bars for the rest of their lives.

WISE USE OF FUNDS?

Human Rights Watch publication Old Behind Bars, 
Jan. 2012, asks the following question; “Does the 
continued incarceration of the aging and infirm 
constitute disproportionately severe punishment that 
violates human rights even assuming acceptable 
conditions of confinement?” 
In a recent report entitled, No Exit, The Expanded 
Use of Life Sentences in America, (The Sentencing 
Project, 2009), one of the recommendations for 
reform is eliminating sentences of Life without 
Parole.
Below are some comments from women in CIW, 
sentenced to LWOP;

- “I am 51 years old; I have been in prison for 
25 years. I take full responsibility for my crime 
and I do charity work for different programs.”

- “I have been incarcerated and disciplinary 
free for 33 years. I take full responsibility for 
my commitment offense. Thank God, I am 
humble and productive in all I do and deeply 
enjoy helping others.”

- “The sentence of LWOP seems to be 
excessive considering the lack of a fair trial… 
there have been many lesser sentences for 
the same offense. No LWOP (prisoner) here 
has a prior violent past. Mostly we are all 
here for a one time crime of passion.”

- “I am 74 years old and I have been 
incarcerated for over 30 years. I was 
convicted of conspiracy to murder and it’s 
very hard to disprove something you didn’t 
know about before it happened.”

- “Evidence of abuse was not allowed in my 
trial over 39 years ago. Yes I am responsible 
for my choices, but I feel I have paid my debt 
to society.” 

LWOP- and WOMEN

There is one segment of the incarcerated female 
population that makes no sense at all, and that is 
women sentenced to LWOP.

Today at CIW (California Institute for Women) there 
are 19 women who have an LWOP sentence (life 
without parole). We have decided to profile these 
19 women, their individual sentencing  factors, their 
time incarcerated and their in-prison behavior to 
exemplify two important factors.

•	 The main reason these women received this 
inhumane sentence is not because their crime 
was so much more egregious than any other 
serious crime. It is well recognized that the 
imposition of an LWOP sentence, as opposed 
to a term-to-life sentence (with possibility 
for parole) is more a reflection of the judicial 
climate of the county where the prisoner is 
convicted AND the political aspirations of that 
particular District Attorney

•	 These women present no greater threat to 
public safety, if released into the community 
(after serving many years) than any other 
life prisoner. As you can see from the profile, 
virtually all of these women have been 
disciplinary free for many years and present 
no danger to their community; virtually all of 
them committed one single crime many years 
ago and are very unlikely to ever do so again. 
No one is attempting to minimize the tragedy 
of the occurrence, but are these women kept 
behind bars because they are still a danger to 
society or to satisfy some perverted sense of 
blood lust for their crime?

•	 We are specifically advocating that these 
women be considered eligible for an Elderly 
Alternative  Custody Program (such as spend 
remainder of years in community with an ankle 
bracelet). Doing so would save the state $48 
million dollars with no added risk.

These women have collectively spent  544 years in 
prison. Utilizing an average life expectancy of age 
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Lighten Up

Southern cops 
have a way with words!

These are actual comments made by South 
Carolina Troopers that were taken off their car 
videos:
 
“You know, stop lights don’t come any redder than the one you just went through.”

“Relax, the handcuffs are tight because they’re new. They’ll stretch after you wear them a while.”

“If you take your hands off the car, I’ll make your birth certificate a worthless document.”

“If you run, you’ll only go to jail tired.”

“Can you run faster than 1200 feet per second? Because that’s the speed of the bullet that’ll be chasing 
you.”

“You don’t know how fast you were going? I guess that means I can write anything I want to on the ticket, 
huh?”

“Yes, sir, you can talk to the shift supervisor, but I don’t think it will help. Oh, did I mention that I’m the 
shift supervisor?”

“Warning! You want a warning? O.K, I’m warning you not to do that again or I’ll give you ANOTHER ticket.”

“The answer to this last question will determine whether you are drunk or not. Was Mickey Mouse a cat or 
a dog?”

“Fair? You want me to be fair? Listen, fair is a place where you go to ride on rides, eat cotton candy and 
corn dogs and step in monkey poop.”

“Yeah, we have a quota. Two more tickets and my wife gets a toaster oven.”

“In God we trust; all others we run through NCIC.” (National Crime Information Center)

“Just how big were those ‘two beers’ you say you had?”

“No sir, we don’t have quotas anymore. We used to, but now we’re allowed to write as many tickets as we 
can.”

“I’m glad to hear that the Chief (of Police) is a personal friend of yours. So you know someone who can post 
your bail.”

AND THE WINNER IS.... 
“You didn’t think we give pretty women tickets? You’re right, we don’t. Sign here.�
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ADVICE 
FROM KIDS
Never trust a dog to watch your food. - 
Patrick, age 10 

When your dad is mad and asks you, “Do I 
look stupid?” don’t answer. - Hannah, age 9 

Never tell your mom her diet’s not working. 
- Michael, age 14 

Stay away from prunes. - Randy, age 9 

Never pee on an electric fence. - Robert, 
age 13 

Don’t squat with your spurs on. - Noronha, 
age 13 

Don’t pull Dad’s finger when he tells you to. 
- Emily, age 10 

When your mom is mad at your dad, don’t 
let her brush your hair. - Taylia, age 11 

Never let your three-year old brother 
in the same room as your school 
assignment. - Traci, age 14 

Don’t sneeze in front of mom when 
you’re eating crackers. - Mitchell, age 
12 

A puppy always has bad breath - even 
after eating a Tic-Tac. - Andrew, age 9 

Never hold a Dustbuster and a cat at 
the same time. - Kyoyo, age 9 

You can’t hide a piece of broccoli in a 
glass of milk. - Armir, age 9 

Don’t wear polka-dot underwear under 
white shorts. - Kellie, age 11 

If you want a kitten, start out by asking 
for a horse. - Naomi, age 15 

Felt-tip markers are not good to use as 
lipstick. - Lauren, age 9 

Don’t pick on your sister when she’s 
holding a baseball bat. - Joel, age 10 
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