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State and Federal Court Cases
by John E. Dannenberg

Editor’s Note: The commentary and 
opinion noted in these decisions is 
not legal advice

BOARD’S DECISION TO DENY 
PAROLE WAS NOT SUPPORTED 

BY SUBSTANTIAL EVIDENCE OF 
CURRENT DANGEROUSNESS

In re James Stoneroad
CA 1(2)  Case No. A132591

 April 18, 2013
   

James Stoneroad, following his second 
degree murder conviction, was denied 
parole.  His habeas petition to the 
Court of Appeal was granted, with 
a remand for a new hearing.  The 
Court’s 58 page opinion, written by 
Justice Anthony Kline (author of the 
concurring and dissenting opinion in 
Morganti) is very instructive, and is 
recommended reading to all lifers.

   A Court is required to affirm a parole 
denial unless the Board’s “decision 
does not reflect due consideration of 
all relevant statutory and regulatory 
factors or is not supported by a 

modicum of evidence in the record 
rationally indicative of current 
dangerousness.”   The Court, in a 
detailed evaluation of the record, 
determined that the Board ignored 
not just several of the relevant factors, 
“but virtually all of them.”  The Board 
had denied parole without even 
mentioning the factors favoring a 
grant of parole to Stoneroad – which 
were virtually all the factors in the 
applicable regulations. 

   While it was at it, the Board also 
disregarded Stoneroad’s favorable 
psychological evaluations.  Then it 
failed to identify the required nexus 
to past dangerousness required by 
Lawrence.  Importantly, the Court 
held that the Board’s conclusion that 
Stoneroad’s inability to recall the 
commission of the life offense reflected 
he could not understand the factors 
that caused him to commit it, was 
not rational in view of his acceptance 
of responsibility and remorse for 
the crime, and other evidence 
demonstrating his insight into the 
offense.    Based upon the absence of 
record evidence of his current danger, 
the Court granted writ relief in the 
form of a new hearing.

  A central reason relied upon by the 
Board for its denial was Stoneroad’s 
inability to recall the details of 
the offense, notwithstanding his 
unwavering acceptance of full 
responsibility.  The Court followed 
recent precedent in rejecting the 
Board’s use of such inability to recall 
as evidence of “lack of insight.”

There is in the present case no 
evidence suggesting petitioner’s 
admitted inability to recall 
commission of his crimes 
obstructs his understanding of the 
factors that caused him to commit 
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PUBLISHER’S NOTE

    ***

California Lifer Newsletter (CLN) 
is a collection of informational and 
opinion articles on issues of interest 
and use to California inmates 
serving indeterminate prison terms 
(lifers) and their families.  

  CLN is published by Life 
Support Alliance Education Fund 
(LSAEF), a non-profit, tax-exempt 
organization located in Sacramento, 
California.  We are not attorneys 
and nothing in CLN is offered as or 
should be construed as legal advice.

  All articles in CLN are the opinion 
of the staff, based on the most 
accurate, credible information 
available, corroborated by our own 
research and information supplied 
by our readers and associates.  CLN 
and LSAEF are non-political but 
not non-partisan.  Our interest and 
commitment is the plight of lifers 
and our mission is to assist them 
in their fight for release through 
fair parole hearings and to improve 
their conditions of commitment.

  We welcome questions, comments 
and other correspondence to 
the address below,  but cannot 
guarantee an immediate or in-
depth response, due to quantity of 
correspondence.  For subscription 
rates and information, please see 
forms elsewhere in this issue.
  

CLN is trademarked and 
copyrighted and may not be used 

or reproduced in any 
way without consent 

of the publishers, 
Vanessa Sloane and Gail Brown.

them.  To begin with, nothing in 
the record calls into question the 
authenticity of petitioner’s lack 
of recall.  The psychologists and 
others who evaluated him all 
accepted the disability as genuine 
and none suggested it has in any 
way impaired his insight into the 
factors that caused him to commit 
his crimes.  As the Board has been 
repeatedly reminded by the courts, 
when it considers a factor related 
to the commission of the life 
offense to be predictive of current 
dangerousness, “it must articulate 
why that is the case.  (In re Roderick 
(2007) 154 Cal.App.4th 242, 264.)  

‘  “[I]mmutable facts such as an 
inmate’s criminal history” . . . do 
not by themselves demonstrate 
an inmate “continues to pose an 
unreasonable risk to public safety.”  
(Lawrence, supra, 44 Cal.4th at 
p. 1221, original italics.)’  ([In re] 
Sanchez [(2012)] 209 Cal.App.4th 
[962,] 975.)”  (In re Denham, 
supra, 211 Cal.App.4th 702, 717.)  
Despite the Board’s relentless 
fixation with petitioner’s inability 
to fully recall his commission 
of the life offense, no member 
of the panel ever explained why 
this disability impairs his ability 
to understand the causes of the 
offense and shows he continues 
to pose an unreasonable risk to 
public safety.

 A factually identifiable 
deficiency in perception and 
understanding that involves a 
significant aspect of an inmate’s 
criminal conduct, and has some 
rational tendency to show he poses 
an unreasonable risk of danger, 
may show an inmate unsuitable 
for parole.  But it is not enough to 
establish that the insight is deficient 
in some specific way; there must 
additionally be some connection 
between the deficiency relied upon 
and the conclusion of current 
dangerousness.  (In re Morganti, 
supra, 204 Cal.App.4th at p. 923.)  
The requisite connection is not 
present in this case.  Petitioner’s 
inability to recall commission of 

the life offense does not, ipso facto, 
indicate he constitutes a threat to 
public safety

Justice Kline again opined, as he 
did in Morganti, that the cruel and 
unusual punishment clause of the 
Eighth Amendment was implicated 
in not doling out equal punishment 
for similar crimes – a concept once 
endorsed by the California Supreme 
Court in In re Rodriguez (1975) 
14 Cal.3d 639, but later repudiated in 
In re Rosenkrantz (2002) 29 Cal.4th 
616 and In re Dannenberg (2008) 34 
Cal.4th 1061.

The only claim that the Court rejected 
was that the gravity of Stoneroad’s 
commitment offense can no longer 
be used to find him unsuitable for 
parole because he has already served 
more prison time than the maximum 
base term prescribed by the Board’s 
regulations for that offense.

A dissenting opinion averred that the 
majority opinion was not faithful to In 
re Shaputis (2011) 53 Cal.4th 192.

                   ***

“REMORSE AND REGRET” 
TRUMP GOVERNOR’S 

“LACK OF INSIGHT” REVERSAL

In re Chris Fowler
CA 3 Case No. C070959

 June 18, 2013

The Court of Appeal set out the 
conundrum posed by this case.  “Does 
insight into one’s past actions require 
a complete understanding of those 
actions, or is remorse and regret over 
the results of those actions enough?”

FOWLER on pg. 6
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Late Breaking News
Federal Court

JUDGES TO JERRY: NO MORE 
STALLING, REDUCE NUMBERS NOW

The three federal judges who imposed a prisoner population 
cap on California prisons and have been tug-of-warring 
back and forth with Governor Jerry Brown seem to have 
finally reached the end of their collective patience.  On 
June 20 the judges issued a no-nonsense directive ordering 
Brown, “commencing forthwith, notwithstanding any state 
or local laws to the contrary” to “take all steps necessary to 
implement all measures in the Plan (“Amended Plan”)” to 
reduce the prisoner population.

The “Amended Plan,” known heretofore as the “Plan,” 
is the judges’ new and improved version of the actions 
Brown reluctantly offered up last month when the judges 
insisted, under threat of contempt of court, that the 
Governor finally and at last outline steps he would take 
to meet their population cap and deadline.  Because the 
measures Brown proposed to take, by his own admission, 
would not be sufficient to meet the requirements, the 
judges ordered not only his plan into action but added 
their own enhancement; expanded good time credits, to 
begin right away.

So now the “List” of all prison population reduction 
measurers identified by the Governor has become the 
“Plan,” (Brown’s method for complying with the order 
to reduce), which has now become the “Amended Plan,” 
(Brown’s Plan plus the judge’s enhancement).  

Have we lost anyone yet?  

Although the language of the 50+ page order makes it 
clear the judges are rapidly running out of patience with 
Brown’s continual delaying tactics they appear to still be 
going the extra mile to allow the Governor to try and 
say he did it his way.  “This Court desires to continue to 
afford a reasonable measure of flexibility to defendants, 
notwithstanding their continued failure to cooperate with 
this Court. To this end, this Court offers defendants three 
ways in which they can amend the Amended Plan. 

- First, defendants may, if they prefer, revise the ex-
panded good time credit program, so long as de-

fendants’ revision results in the release of at least 
the same number of prisoners as does the expand-
ed measure. This Court will not specify the chang-
es defendants must make in order to meet this 
requirement. Defendants must inform this Court 
in a timely manner, however, of their decision to 
make such changes.

- Second, defendants may at their discretion sub-
stitute for prisoners covered by  any measure 
or measures in the Amended Plan an equivalent 
number of  prisoners by using the “system to 
identify prisoners who are unlikely to reoffend  
or who might otherwise be candidates for early re-
lease” (the “Low Risk List”).  Brown v. Plata, 131 
S. Ct. 1910, 1947 (2011). Although defendants 
need not  obtain prior approval for this sub-
stitution, they must inform this Court that they  
intend to make such substitution.

- Third, defendants may, with the prior approval of 
this Court, substitute any measure or measures 
on the List for any measure or measures in the 
Amended Plan, as long as the number of prison-
ers to be substituted equals or exceeds the number 
of prisoners to be substituted for and defendants 
provide this court with incontestable evidence that 
the substitution of prisoners to be released will be 
completed by December 31, 2013. The filing or pen-
dency of any such request, or of any appeal from 
any order of this Court, shall not relieve defendants 
of their continuing obligation to take forthwith all 
steps ordered herein or necessary for the purpose 
of achieving compliance with this Order and the 
Amended Plan.”

After pages taken up with a recitation of the long, 
convoluted and pretty sordid history of the Coleman and 
Plata cases, culminating in the June 2011 with the US 
Supreme Court decision affirming the 3 judges’ order in 
all aspects, the judges reviewed the state’s efforts to use 
Realignment as the method to achieve the population cap.  
However, the judges found, “It soon became apparent, 
however, that Realignment was not sufficient in itself to 
achieve the 137.5% benchmark by June 2013 or to meet 
the ultimate population cap at any time thereafter, in the 
absence of additional actions.”

Less than a third of the way into an otherwise somewhat 
dry legal decision the judges began to show the intensity 
of their displeasure, using descriptive adjectives rarely 
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seen in court documents.  “Defendants defiantly refused, 
however, to answer the set of questions.... [S]uggested, 
somewhat astonishingly, that our suggestion that we 
might order defendants to develop a system to identify 
low-risk prisoners, a system that the Supreme Court 
had suggested we might consider ordering defendants 
to develop “without delay,” “is a prisoner release order 
that vastly exceeds the scope of any of the Court’s prior 
orders.”  

“In tortured logic, defendants suggested that the Supreme 
Court’s statement (“The three-judge court, in its 
discretion, may also consider whether it is appropriate to 
order the State to begin without delay to develop a system 
to identify prisoners who are unlikely to reoffend or who 
might otherwise be candidates for early release.”) “did 
not authorize the early release of prisoners,” or even the 
consideration of that question.” (Emphasis added.)
In language that appears aimed to the Supreme Court’s 
possible review of Brown’s second appeal of the population 
cap order the judges carefully laid out the intricate side-
step dance the administration had undertaken to delay 
and impede their order, while nonetheless letting the 
high court know the implicit purpose of this dance: 
“Defendants again directly defied this Court’s orders,” “It 
is clear that defendants failed to comply with our April 
11, 2013 order, and they have now conceded as much,” 
“Defendants, however, understate the extent of their own 
noncompliance.”

The judges also squarely called out Brown for creating 
a Catch-22 situation for himself in an effort to avoid 
complying with their order.  The Governor has contended 
that virtually all the measurers he proposed were not 
within his authority and he was dependent on the 
legislature to take action (we think the BPH calls this 
minimizing).  The federal judge trio also found this a 
bit disingenuous, saying specifically, “This includes the 
measure to slow the return of out-of-state prisoners, even 
though the legal authorization to house these prisoners 
out of state in the first place was provided by Governor 
Schwarzenegger’s Emergency Proclamation, which 
Governor Brown terminated earlier this year on the 
erroneous legal ground that no constitutional violation 
existed any longer in the California prison system. In 
other words, defendants must now seek authorization 
(from the Legislature, or from this Court in the form of 
a waiver of state law) for a new measure that is required 
only because of the Governor’s own prior action in 

terminating his own emergency authority, and his refusal 
to reinstate this authority.”  In other words, Jerry, you’re too 
cute, by half.

Regarding their own addition to Brown’s Plan, which makes 
it the Amended Plan, the judges found that expansion 
of Good Time Credits constituted “[a] single measure is 
sufficient to remedy the 4,170 prisoner deficiency [in]… 
full.   We therefore concluded that the expansion of good 
time credits is fully consistent with public safety, and the 
Supreme Court affirmed this determination.”

Regarding a list of prisoners who could safely be released 
early, the so-called “Low Risk List,” the judges squarely 
called Brown’s hand.  Sec. of Corrections Jeff Beard, they 
noted, “acknowledged in his May 3 press conference that 
defendants are making some progress in developing a list 
of low-risk prisoners to release (“the Low-Risk List”), if 
necessary or desirable.”  The judged indicated this was not 
only desirable, but required.

“We now order defendants to use the Low-Risk List to 
remedy any deficiency in the number of prisoners to be 
released in order to meet the 137.5% population ceiling by 
December 31, 2013, if for any reason defendants do not 
reach that goal under the Amended Plan as implemented.  
This Court wishes to make it perfectly clear what this 
means: Defendants have no excuse for failing to meet the 
137.5% requirement on December 31, 2013. No matter 
what implementation challenges defendants face, no 
matter what unexpected misfortunes arise, defendants 
shall reduce the prison population to 137.5% by December 
31, 2013, even if that is achieved solely through the release 
of prisoners from the Low-Risk List.” (Emphasis added.)  
It is important to note here: no lifers are included on the 
“Low Risk List.”  Even if the state begins to implement 
releases via this list, no lifers will go home as a result.

Taking no prisoners,(choke) the judges also required 
stricter reporting, increasing the reports the state must file 
from monthly to bi-weekly and cutting off Brown’s ability 
to shift blame to a non-acting legislature by noting the 
legislative head (Sen. Darrell Steinberg, D-Sacramento) 
has declared any proposals from Brown needing a vote 
“dead on arrival.”  “This court,” said the judges, “will not 
accept such a needless delay.”

JUDGES CONT.  on pg. 25
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PAROLING LIFERS FOR POPULATION REDUCTION
The following suggestions for actions to reach the 
federally-imposed prison population cap in California 
were submitted by LSA as part of a larger and 
comprehensive white-paper from CURB (Citizens United 
for Responsible Budget), an umbrella organization of 
more than 50 groups opposed to more prison spending.  
The overall paper was presented personally to more 
than 40 legislative offices and the governor’s office, 
prior to Brown announcing his own plan for reaching the 
137% of design capacity set by the courts.  For more on 
Brown’s plan, see elsewhere in this edition of CLN.

Immediate reduction in both population and 
incarceration costs could be achieved with the 
expedited granting of parole to eligible prisoners 
sentenced life terms with the possibility of parole, or 
‘lifers,’ who currently comprise approximately 20% 
of the total inmate population and about 98% of the 
geriatric population.
Repeated studies, including many from the CDCR 
itself, establish the following facts regarding lifers, 
recidivism and public safety:

•	 Lifers exhibit a less than 1% recidivism rate 
for any crime and a virtual zero recidivism 
for violent crime

•	 Recidivism plummets to near zero after age 
50.

•	 Those individuals imprisoned for more than 
15 years and convicted of the most serious 
crimes recidivate at the lowest rate of any 
prisoner cohort. 

•	 Far from ‘early release,’ many lifers are 
years, some decades, past their Minimum 
Eligible Parole Date (MEPD) and have 
served sentences far in excess of even the 
maximum terms laid out in the Board of Pa-
role Hearings’ time and term matrix.    

•	 Statistics indicate once a prisoner reaches 
the age of 55 the yearly cost of incarcera-
tion can be triple that of the average inmate 
due to health and special housing needs

•	 Expedited parole for a selected cohort of 
lifers would not be a release from or even 
reduction of sentence, as these individuals 
would still be under state supervision and 
subject to revocation of parole and return to 
custody, should they fall afoul of the law.

•	 The majority of parole eligible lifers, possibly 
as many as 96%, have been assessed as 
low risk to reoffend by the department’s own 
Comprehensive Standardized Risk Assess-
ment tool.

Expedited parole approval for a selected category 
of lifers could be accomplished by gubernatorial 
decree or direction to the Board of Parole Hearings 
(BPH) to bring for immediate consideration and 
parole any life term inmate meeting certain criteria 
to include: 

1. Over 55 years of age 
2. Have served 20 or more years in prison and/
or are more than 5 years past their MEPD.
3. No 115s (serious rule violations reports) for 
violence or drug violations in the last 10 years 
4. No unresolved or untreated mental illness              
issues.

Further recommendation include: Streamlining the 
parole release process via suspension or repeal 
of the governor’s review period and expediting the 
current 120 days of BPH review to facilitate quick 
results.  Although the institutions are tasked to 
release a parolee “immediately” upon notification of 
the completion of those reviews it is often 5 to more 
than 30 days before this release can be effected, 
a procedure than could be remedied at the local 
prison level with direction from Sacramento.
Repeal of the Governor’s review of parole grants 
would require a vote of the people and changes in 
parole process would need legislative action.  Other 
suggestions contained herein can be accomplished 
almost immediately by decision and action by the 
Governor and/or Board of Parole Hearings.

EDITORIAL
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FOWLER from pg. 2

   Chris Fowler pleaded guilty to second 
degree murder in a 1983 beating 
death and was sentenced to 15 years 
to life.  His MEPD was December 
23, 1993.  On November 8, 2010, the 
Board found him suitable.  However, 
the Governor reversed the Board’s 
decision, concluding that if released, 
Fowler would pose an unreasonable 
risk to public safety.  The trial court 
(Yolo County) denied Fowler’s initial 
petition.

The Governor denied parole based 
on offense factors, ignoring Fowler’s 
exemplary record in prison and very 
supportive psychological reports.

The Governor described the 
murder as appalling and senseless.
According to the Governor, 
defendant attacked Aaron for 
“inexplicable reasons.”

The Governor concluded:  “When 
I look at this killing, I find that 
Mr. Fowler has offered no credible 
explanation.  He says that he 
was experiencing stress and 
anger. ... The utter inhumanity of 
Mr.  Fowler’s crime coupled with 
his inability or unwillingness 
to understand, own, or achieve 
some credible level of insight 
tells me that there is substantial 
risk of danger to the public were 
he to be released from prison.”  
Accordingly, the Governor found 
defendant currently poses a danger 
to society if released from prison.

The Court proceeded to then search 
for where “heinousness” ends, over 
time, and “evidence of current risk” 
takes over.

We cannot take exception with 
the Governor’s observation 
about the “utter inhumanity” 
of defendant’s criminal act.  
Humanity is necessarily lacking 
in all murders that, by definition, 

involve callousness, some lack of 
emotion or sympathy, emotional 
insensitivity, and indifference to 
the feelings and suffering of others.  
(In re Lee (2006) 143 Cal.App.4th 
1400, 1410.)  

Even attributing heinousness to 
the crime, this event alone as a 
static, historic fact is not a basis 
for parole denial unless there is 
an evidence-based rational nexus 
between the offense and present 
behavior.  Something about 
the crime must interrelate with 
other dynamic factors to make 
it relevant to defendant’s current 
dangerousness.  

Here, the Governor’s invocation 
of the horrific manner of Aaron’s 
death hinges on the “inexplicable 
reasons” for defendant’s attack ... 
and defendant’s lack of a “credible 
explanation.”  These observations 
implicate the Governor’s second 
basis for the denial of parole:  lack 
of insight into the murder.  We 
examine this factor in some detail.

The Court proceeded to follow 
Morganti as to the measure of “insight.”

  Although a defendant’s 
insufficient understanding of 
the causes of his crime is a factor 
that may show him unsuitable for 
parole, it is not enough to establish 
that his insight is deficient in 
some specific way.  (In re Morganti 
(2012) 204 Cal.App.4th 904, 923 
(Morganti).)  “If simply pointing 
to the existence of an unsuitability 
factor and then acknowledging 
the existence of suitability factors 
were sufficient to establish that a 
parole decision was not arbitrary, 
and that it was supported by ‘some 
evidence,’ a reviewing court would 
be forced to affirm any denial-
of-parole decision linked to the 
mere existence of certain facts 
in the record, even if those facts 
have no bearing on the paramount 
statutory inquiry.  Such a 
standard, because it would leave 
potentially arbitrary decisions of 

the Board or the Governor intact, 
would be incompatible with our 
recognition that an inmate’s right 
to due process ‘cannot exist in any 
practical sense without a remedy 
against its abrogation.’  [Citation.]”  
(Lawrence, supra, 44 Cal.4th at 
p.  1211.)  Not only must there 
be some evidence to support the 
Governor’s factual findings, there 
must be some connection between 
those findings and the conclusion 
that the defendant is currently 
dangerous.  (Morganti, supra, 204 
Cal.App.4th at p. 923.)

Next, the Court listed the Governor’s 
specific deficiencies he found with 
Fowler’s explanations of his crime.

 The Governor found defendant 
lacked insight because he “offered 
no credible explanation” as to 
why he reacted so brutally against 
defenseless Aaron.  According 
to the Governor, “Other than 
the fact that Fowler was tired 
and stressed from relationship 
problems, and that he had been 
awake all night because he used 
methamphetamines the day 
before, Fowler has not articulated 
how he could lose control and act 
on his rage toward ..Aaron in the 
manner that he did.”

The Governor cites defendant’s 
statement at the November 2010 
hearing that he had a “ ‘problem 
with chronic inattentiveness’ ” and 
that “ ‘[t]here were many, many 
factors in play that day, and all 
of them were my responsibility.’ 
”  The Governor faults defendant 
for failing to identify these factors.  
Defendant also stated he should be 
released from jail because he “truly 
addressed the issues that brought 
[him] here.”  The Governor again 
faults defendant for failing to 
identify those issues, other than to 
“regurgitate the usual excuse that 
he was addicted, insecure, and felt 
inadequate.”  The Governor also 
criticizes defendant’s “general” 
response when asked for specific 
examples of how he had impacted 
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Aaron’s family.  Defendant 
responded, “there isn’t any part of 
the life of Aaron’s family that has 
not been impacted by the crime 
that I committed.”  ... The Governor 
takes issue with defendant’s failure 
to identify those factors.

 
However, the Court reviewed in depth 
the record of all the psychological 
evidence in Fowler’s record, and 
found the Governor’s determination 
inconsistent with this solid body of 
evidence.

After reviewing the entire record 
we find no evidence, not in the 
psychological evaluations nor 
in defendant’s statements to 
the Board nor in defendant’s 
conduct in prison, indicating that 
defendant lacks insight into his 
actions the night of the murder.  
Nothing in the record indicates 
defendant fails to appreciate his 
own responsibility for Aaron’s 
death.

Fowler took full responsibility during 
the hearing and expressed his remorse 
and understanding of the factors that 
contributed to his aberrant behavior.  
The Court found that he showed 
as much “insight” as one could be 
expected, given the paucity of any 
defense to his criminal act.

Given the record before us, it 
appears the Governor’s concern 
is not the absence of defendant’s 
insight, but the sufficiency of his 
understanding of his actions in 
killing Aaron.  The Governor 
states he “was concerned with 
Fowler’s present mindset regarding 
his criminal actions.  While he 
professed to accept responsibility, 
Fowler’s justification for the 
murder fails to show an adequate 
level of insight or understanding.”

 However, as other courts 
have noted, it is questionable 
whether anyone can ever 

fully comprehend the myriad 
circumstances, feelings, and forces 
that motivate conduct, let alone 
misconduct.  (In re Ryner (2011) 
196 Cal.App.4th 533, 548 (Ryner).)  
As the court in Morganti explained, 
“we question whether anyone 
can ever adequately articulate the 
complexity and consequences of 
past misconduct and atone for it 
to the satisfaction of everyone.”  
(Morganti, supra, 204 Cal.App.4th 
at p. 925.)  Expressions of insight 
and remorse vary from defendant 
to defendant, and there is no 
special formula for a defendant 
to articulate in order to establish 
that he has gained insight into 
his crime.  (In re Shaputis (2008) 
44 Cal.4th 1241, 1260, fn. 18; 
Shaputis II, supra, 53 Cal.4th at 
p. 219, fn. 12.)

Regardless of the sufficiency 
of defendant’s insight and 
understanding, the question is 
whether defendant constitutes 
a current threat to public safety.  
There must be a connection 
between any lack of insight 
on defendant’s part and the 
Governor’s conclusion that he is 
currently dangerous.  (Morganti, 
supra, 204 Cal.App.4th at p. 923; 
Lawrence, supra, 44 Cal.4th at p. 
1212; )

Our review of the record reveals no 
evidence connecting any arguable 
lack of insight to the conclusion 
that defendant would present a 
risk to public safety if released 
on parole.  Defendant’s positive 
behavior in prison, his lengthy 
participation in seemingly every 
available rehabilitative program 
and volunteer program while 
incarcerated, and his statements to 
psychologists and the Board do not 
establish any likelihood defendant 
would pose a risk to public safety 
if released on parole.  In addition, 
none of the psychologists who 
evaluated defendant believed he 
posed such a risk.

The Court concluded that the 
Governor’s “hunch” or “intuition” 

cannot substitute for evidence of 
current dangerousness.

 We are mindful that the 
“some evidence” standard is 
extremely deferential, that we must 
examine the record in the light 
most favorable to the Governor’s 
determination, and that only a 
modicum of evidence is necessary 
to support the determination.  
(Lawrence, supra, 44 Cal.4th at p. 
1213.)  However, a determination 
that a defendant is currently 
dangerous because he lacks insight 
cannot be predicated on a hunch 
or intuition.  (Id. at p. 1213.)

Accordingly, the Court held;

Where, as here, a review of the 
record reveals that a defendant has 
acknowledged the material aspects 
of his or her conduct and crime, 
shown an understanding of its 
causes, and demonstrated remorse, 
the Governor’s “mere refusal to 
accept such evidence is not itself 
a rational or sufficient basis upon 
which to conclude that the inmate 
lacks insight, let alone that he or 
she remains currently dangerous.”  
(Ryner, supra, 196  Cal.App.4th at 
p. 549.)

 When the basis for the 
Governor’s determination lacks 
any evidentiary support and 
conflicts with the evidence in 
the entire record, it is arbitrary 
and capricious.  It is not rational.  
Here, the record supports the 
Board’s finding that there is no 
evidence defendant lacks insight 
and understanding of his murder 
of Aaron which renders him a 
danger to public safety if released.  
The record does not establish a 
link between any alleged lack of 
insight and the conclusion that 
defendant is currently dangerous.  
(In re Pugh (2012) 205 Cal.App.4th 
260, 275 (Pugh).)

The remedy ordered by the Court was 
to vacate the Governor’s reversal and 
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   FOWLER from pg. 7

reinstate the Board’s 2010 decision 
granting parole.

      ***

RETROACTIVE APPLICATION 
OF GOVERNOR’S REVIEW 

POWER TO REVERSE 
PAROLE GRANTS IS NOT 

EX POST FACTO 

Biggs v. Sect. of the 
Cal. Dept. Corrections 

___F.3d___  
(9th Cir. Case No. 11-18021)

 May 29, 2013

Following Jeffrey Biggs’ conviction of 
murder and sentence to 25 years to 
life, California’s Constitution, Art. V, § 
8, subd. (b), was amended to give the 
Governor authority to review parole 
board decisions for lifers convicted 
of murder.  After Biggs was found 
suitable, the Governor reversed the 
Board.  Biggs petitioned for writ relief, 
claiming that retroactive application 
of the change in procedure violated 
the ex post facto clause of the U.S. 
Constitution.  The US District Court 
denied relief, and this appeal followed.

Biggs had argued that the California 
Supreme Court opinion in  In re 
Rosenkrantz  (2002) 29 Cal.4th 
616 unreasonably applied clearly 
established federal law, when it 
concluded that including the Governor 
in the parole review procedure was not 
the type of change addressed by the ex 
post facto clause and by not applying 
the “significant risk” of increased 
punishment test discussed in Garner v. 
Jones (2000) 529 U.S. 244.  The Ninth 
Circuit agreed with the District Court, 
finding that the U.S. Supreme Court did 
not clearly establish in Garner “that an 

as-applied analysis of the significance 
of the risk of increased punishment is 
required with regard to the retroactive 
application of a change in law like 
California’s gubernatorial review of 
parole board decisions.” 

We previously analyzed the 
constitutionality of the retroactive 
application of this same provision 
of the California Constitution 
in Johnson v. Gomez, where we 
upheld article V, § 8(b) against an 
Ex Post Facto Clause challenge. 92 
F.3d 964, 965–68 (9th Cir. 1996). 
After the Supreme Court’s most 
recent decision in the area, Garner 
v. Jones, 529 U.S. 244 (2000), the 
California Supreme Court also 
upheld article V, § 8(b) against an 
Ex Post Facto Clause challenge. In 
re Rosenkrantz, 59 P.3d 174, 191–
201 (Cal. 2002).

Biggs claims that he is entitled 
to habeas relief because In re 
Rosenkrantz unreasonably applied 
Garner in deciding that retroactive 

application of article V, § 8(b) did 
not violate the Ex Post Facto Clause 
of the U.S. Constitution, and the 
state court relied exclusively on 
Rosenkrantz in denying Biggs’ 
Ex Post Facto Clause claim. The 
district court denied Biggs’ habeas 
petition..

This published ruling, if it is not 
disturbed on Biggs’ pending petition 
for rehearing, ends any habeas question 
re the inherent unfairness arguably 
attaching to applying the Governor’s 
newly enacted powers to a prisoner 
sentenced prior to the enactment.  
Biggs was later granted parole again, 
but was released when the Governor 
did not intervene.  The new ruling 
means Biggs will not recover any time 
off his parole tail that would have 
inured if the Governor’s earlier reversal 
had been ruled unconstitutional.

  ***
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SUPERIOR COURT VACATES 
GOVERNOR’S REVERSAL OF 

GRANT OF PAROLE

In re Richard Davis
Los Angeles County Superior Court 

Case No. BH008724
 April 29, 2013

   Richard Anthony Davis, convicted 
of a 1981 second degree murder, had 
his second grant of parole reversed by 
the Governor, in 2012.  He petitioned 
the Los Angeles Superior Court for 
a writ of habeas corpus to vacate the 
Governor’s decision.  The court con-
cluded that there was not “some evi-
dence” to support the Governor’s re-
versal, and granted the writ.

   First, the court considered Davis’ 
complaint that the Governor referred 
to a letter he received from the vic-
tim’s family, which was outside the 
record considered by the Board.  The 
court considered the error, if any, 
was harmless, because the Governor 
would have reached the same conclu-
sion without said letter.

   The Governor’s principal angst was 
his opinion that Davis did not have 
adequate “insight” into his offense, 
labeling it as “superficial.”  The court 
found such a finding “surprising,” 
when considering Davis’ nineteen 
past psych evals, which had been fa-
vorable, noting his “good insight” 
and “self-assessment.”  After recount-
ing Davis’ record of having taken full 
responsibility, discussed his remorse, 
noted his past failings, reconciled his 
past drug problems, and discussed 
his triggers, the court found the Gov-
ernor’s conclusion insufficient to es-
tablish lack of insight.

   The Governor had also challenged 
a “sick joke” that Davis had played 
on the victim’s family, noting it was 
somewhat unbelievable – but not cit-
ing to any evidence that Davis’ recita-
tion of it was false.  The Governor’s 
opinion that this established “lack of 
insight” was rejected by the court, be-
cause, absent any evidence to the con-
trary, it is insufficient to deny parole 
(citing to In re Dannenberg (2009) 
173 Cal.App.4th 237, 255-256).

  To the contrary, the record showed 
not evidence of unsuitability, but a 
consistent pattern of factors in sup-
port of suitability: disciplinary, self-
help, job skills, remorse, psych evals, 
current age, and parole plans.  The 
Governor’s weak attempt to raise the 
“lack of insight” mantra here didn’t 
pass scrutiny of the court, and it 
therefore vacated the Governor’s de-
cision.

       ***

SUPERIOR COURT REVERSES 
GOVERNOR’S REVERSAL OF 
GRANT OF PAROLE; ORDERS 

LIFER RELEASED IN TEN DAYS

In re Diane Fellman
Santa Clara County Superior Court 

Case No. 88047
 April 30, 2013

   Diane Fellman, who declared ab-
solute innocence of her commitment 
offense (the killing of her husband), 
was granted parole by the Board.  The 
Governor, in derogation of Penal 
Code § 5011(b) and 15 CCR § 2236, 
reversed the Board solely because 
Fellman declined to accept respon-
sibility for the crime.  The superior 

court, upon Fellman’s writ petition, 
granted relief and reinstated the 
Board’s grant.  Fellman has since been 
released.

  The court relied on recent case law 
to uphold PC 5011(b).  Citing to In 
re Palermo (2009) 171 Cal.App.4th 
1096, 1110; In re Aguilar (2008) 168 
Cal.App.4th 1479, 1491; In re Mc-
Donald (2010) 189 Cal.App.4th 1008, 
1023; In re Jackson (2011) 193 Cal.
App.4th 1376, 1391; and People v. 
Jackson (2010) 189 Cal.App.4th 1461, 
1467, the court found the Governor’s 
position irreconcilable with estab-
lished case law on point.

   The court found that the instant 
case did not meet the test for the 
exception to the above authorities, 
wherein the prisoner’s version was 
“physically impossible or strained 
credulity.”  Indeed, the court found 
that “the Governor’s decision violates 
even the dicta of Shaputis II.”  It re-
versed the Governor, reinstated the 
Board’s grant, and ordered her release 
within 10 days.

   STATE CASES from pg. 8
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SUPERIOR COURT VACATES 
GOVERNOR’S REVERSAL OF 

GRANT OF PAROLE; 
REMANDS TO GOVERNOR

In re Ernest Roux
Santa Clara County Superior 

Court Case No. 94996
 April 2, 2013

Ernest Roux, while severely intoxicat-
ed, two decades ago stabbed his victim 
to death in response a dispute over 
$20.  He was granted parole by the 
Board, which the Governor reversed 
on March 2, 2012.  In his petition to 
the superior court, Roux argued that 
the Governor’s decision predicated on 
lack of “motive” and “insight” was not 
supported by the evidence in the re-
cord, and that there was no evidence 
showing he was currently an unrea-
sonable risk of danger to society.

As to the Governor’s mantra, “I am 
concerned Mr. Roux does not fully 
understand the nature and magnitude 
of the offense,” the court found that 
the record indeed did show Mr. Roux’s 
understanding.  It cited the Governor’s 
reference to the precise words used by 
Mr. Roux as his ‘reason,’ yet then criti-
cized this as ‘very trivial.’  Somewhere 
in the Governor’s unstated reasoning, 
apparently, lies a standard known to 
no one else – namely, just what stan-
dard makes murdering someone not 
‘trivial’ in comparison to a life.

The court went on to cite to In re Ryner 
(2011) 196 Cal.App.4th 533, 548, and 
In re Morganti (2012) 204 Cal.App.4th 
904,925, for the proposition that lack 
of insight into the circumstances of 
the commitment offense is indicative 
of current dangerousness “only if it 
shows a material deficiency in an in-
mate’s understanding and acceptance 
of responsibility for the crime.”  No-
tably, the court found that the alleged 

“lack of insight” in no way translated 
into a nexus with current dangerous-
ness – the standard set by Lawrence.

The court further found the Gover-
nor’s speculation into Roux’s likeli-
hood of relapse into his addictive 
past unsupported, in light of his two 
decades of being clean, his exten-
sive substance abuse programming, 
and his elaborate relapse prevention 
plan.  Roux’s psych evals were also 
totally supportive, leaving the Gover-
nor’s opinion as purely speculative, in 
stark opposition to the material evi-
dence in the record.

The court concluded that “the evi-
dence, taken as a whole, cannot sup-
port the conclusion of the Governor 
that Petitioner currently presents an 
unreasonable danger if released on 
parole,” and granted the writ, revers-
ing the Governor.  Roux has since 
been released.

   STATE CASES from pg. 9
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STATE CASES from pg 10
trial court's order denying request 
to recall a prisoner’s sentence under 
the compassionate release law is not 
appealable as an order affecting the 
substantial rights of the party.   James 
Loper was sentenced in 2010 to six 
years in prison.  In May 2012, CDC 
medical personnel issued an internal 
request that a compassionate release 
request be made under Penal Code 
section 1170, subdivision (e) because 
Loper was in poor health with a short 
life expectancy, possibly less than six 
months.  Following a diagnostic study, 
the Board of Parole Hearings sent a 
letter to the trial court recommending 
compassionate release. 

   After holding a hearing and request-
ing additional information, the trial 
court denied the request and Loper 
appealed.   But his appeal was dis-
missed. A defendant may appeal an 
order after judgment which affects 

COMPASSIONATE 
RELEASE DENIAL 

NOT APPEALABLE

People v. James Loper
CA4(2)  Case No. D062693

 May 29, 2013

   Unfortunately, as time marches on, 
many more lifers are facing terminal 
illness in prison.  While one can seek 
resentencing from the trial court un-
der compassionate release provisions 
of the law, the question was open as 
to what appeal lay from the denial 
of such a resentencing petition.  The 
Court of Appeal recently ruled, sadly, 
that there is no right of appeal.

   The Court of Appeal held that the 

his substantial rights.  (Pen. Code, § 
1237, subd. (b).)  But under section 
1170, subdivision (d), a prisoner has 
no right under subdivision (e) to ap-
ply for an order recalling his sentence 
on compassionate release grounds.  It 
is CDC and the Board, not the pris-
oner, who may make such a request.  
Since Loper had no right to request 
recall of his sentence in the first place, 
his substantial rights were not affect-
ed by denial of the order. 

   On a more pragmatic note, if you 
have less than six months to live, you 
arguably won’t survive the typical 
year it takes to promulgate an appeal.

  ***
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     STATE CASES from pg 11

BOOK REJECTED BY 
CDC AS “OBSCENE” HELD 
TO BE NEITHER OBSCENE 

NOR LIKELY TO
 INCITE VIOLENCE

In re Martinez
___ Cal.App.4th ___,  CA1(2)  

Case No. A134400
 May 31, 2013

 
Pelican Bay prisoner Andres Mar-
tinez ordered by mail a copy of the 
book The Silver Crown, by Mathilde 
Madden.  The book was confiscated 
by prison authorities before it was de-
livered to petitioner on grounds that 
it was contraband, specifically “eroti-
ca.”  During the resultant 602 process, 
the prison declared that it deemed 
the book “obscene” and tending to 
incite violence, and therefore sub-
ject to rules governing contraband in 
prison.

Upon Martinez’ petition for writ of 
habeas corpus, the Court of Appeal 
concluded that the prison failed to 
abide by governing statutes and reg-
ulations in judging the book to be 
obscene, and further concluded that 
(1) the book is not obscene applying 
the correct definition, and (2) that it 
is not likely to incite violence.  The 
court granted the writ and ordered 

the Warden to give the book to Mar-
tinez.

The Court, anxious for the opportu-
nity to get a good read, summarized 
the book’s contents.

The Silver Crown is the second 
book in a trilogy  and is described 
on the back cover this way:  “Every 
full moon, Iris kills werewolves. It’s 
what she’s good at; it’s what she’s 
trained for.  She’s never imagined 
doing anything else .  .  . until she 
falls in love with one.  And being 
a professional werewolf hunter 
and dating a werewolf poses a seri-
ous conflict of interest.  To add to 
her problems, a group of witches 
decides she is the chosen one—
destined to save humanity from 
the wolves at the door—while her 
boss, Blake, who just happens to 
be her ex-husband, is hell-bent on 
sabotaging her new relationship.  
All Iris wants is to snuggle up with 
her alpha wolf and be left alone.  
He might turn into a monster once 
a month, but in a lot of ways, Iris 
does, too.”

We have reviewed the book. As will 
be described more fully below, the 
plot involves werewolves, witches, 
a ghost, and magic spells.  It is 262 
pages long with 44 chapters.  There 
is a fair amount of violence in it, 
but that is not dwelt upon and is 
not shocking or gory.
There are also a great number of 
graphic sexual encounters, one per 
chapter through most of the book, 
including detailed descriptions of 
intercourse, sodomy, oral-genital 
contact, oral-anal contact, voyeur-
ism, exhibitionism, and ménage à 
trois.  Semen is mentioned.  Crude 
slang is used to describe various 
body parts and the sex act itself.  
The sex is sometimes rough but 
always consensual.  Women are 
portrayed as frequently aggressive, 
always willing, and seemingly in-
satiable.  Men are portrayed as fre-
quently demanding, always ready, 
and seemingly inexhaustible.  The 
sex occurs between humans and 
werewolves, as well as intra-spe-
cies.

On the other hand, the sex appears 
to be between consenting adults.  
No minors are involved.  No bes-
tiality is portrayed (unless were-
wolves count).  And there is no 
sadomasochism.

Martinez, whose 602 administrative 
appeal was ultimately denied, had 
lost his earlier petition to the Superi-
or Court of Del Norte County, which 
opined that the material contained 

... explicit language is used to describe 
various sex acts from which prison 
authorities could determine the book 
falls within the definition of ‘obscene’ 
under prison regulations.  The excerpt 
from the book on the front endpaper 
describes in explicit terms a wom-
an having sex with a werewolf.  .  .   .  
Thumbing through the book reveals 
many descriptions of several sex acts 
listed in subdivision (c)(15) of section 
3006.

The superior court relied primarily 
upon In re Johnson (2009) 176 Cal.
App.4th 290, 301 as authority for its 
ruling.

Martinez petitioned the Court of Ap-
peal,

... contend[ing] authorities at Peli-
can Bay arbitrarily applied the gov-
erning regulation so that, as ap-
plied, he has been deprived of his 
First Amendment rights and his 
rights under Penal Code section 
2601.  The essence of petitioner’s 
claim is that the prison authorities 
who confiscated his book and ruled 
on his administrative appeals mis-
applied section 3006 because they 
failed to apply all three prongs of 
the test contained within subdivi-
sion  (c)(15)(A).  Specifically, he 
claims that none of the reviewing 
authorities considered the third 
prong of the test, namely whether 
the book “taken as a whole, lacks 
serious literary, artistic, political, 
or scientific value.”
 Petitioner also claims the vi-
olence in the book is not such as to 
incite murder, arson, riot, or oth-
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MARTINEZ from pg 12
is the Legislature intended to al-
low prisoners to receive and read 
any material that does not qualify 
as “obscene” under the definition 
contained in Penal Code section 
311.  The Legislature did not give 
CDCR authority to define “ob-
scene publications or writings” 
more broadly.

  The Court found CDC’s deference 
to Pelican Bay Operational Proce-
dures unavailing as authority, given 
the precedence attaching to state law 
(such as § 311).

In addition to the foregoing stat-
utes and regulations, Pelican Bay 
has its own Operational Proce-
dures, one of which deals with 
obscenity.  Operational Procedure 
No.  806, Personal Property Plan, 
Section VI-F-6 (see fn. 5, ante), 
provides in part:  “Except as au-
thorized by institutional head, 
inmates shall not possess or have 
under their control matter which 
contains or concerns any of the 
following:  Obscene material. 
Obscene material means mate-
rial taken as a whole, which to 
the average person, applying con-
temporary statewide standards, 
appeals to the prurient interest, 
when it appears from the nature 
of the matter or the circumstances 

er violence within the prison.  (§ 
3006, subd. (c)(1).)  In particular, 
petitioner contends that The Sil-
ver Crown is no more violent than 
several other books available in 
the SHU general library at Pelican 
Bay, as well as other recognized 
great works of literature, such as 
Homer’s Iliad and Dostoyevsky’s 
Crime and Punishment.

The Court was directed to a historical 
perspective of such litigation by both 
parties.  But it felt that the proper in-
quiry was as to legislative intent.

But we find it more productive to 
address the obscenity issue from 
the perspective of the rights the 
Legislature has specifically guar-
anteed to inmates in California’s 
prisons, including the right to 
read.  The immediate question be-
fore us is not whether the Califor-
nia Legislature or penal authori-
ties could lawfully place otherwise 
unconstitutional restrictions on 
prisoners’ First Amendment rights 
by limiting their access to sexually 
explicit material, but the extent to 
which they in fact have done so.  
We answer that question favor-
ably to petitioner, agreeing with 
his interpretation of the statutes 
and regulations.  And we conclude 
that the prison failed to comply 
with section 3006, subdivision (c)
(15)(A), in determining that The 
Silver Crown was obscene contra-
band, and that its confiscation of 
the book for violent content was 
an arbitrary and capricious appli-
cation of the regulation, given the 
presence of more violent books in 
the prison’s own library.

Significantly, the Court relied upon 
Penal Code § 311, not CDC’s internal 
and unofficial interpretation, for its 
definition of “obscenity.”

One question before us is what 
the Legislature meant by “obscene 
publications or writings” in Penal 
Code section 2601.  Our answer 

of the dissemination, distribution, 
or exhibition that it appeals to de-
viant sexual groups.  The material 
includes, but is not limited to ma-
terial that depicts, displays, or de-
scribes penetration of the vagina, 
or sexually explicit images that 
display frontal nudity in the form 
of personal photographs, draw-
ings, magazines, or other format.  
Sexually explicit material shall 
be defined as material that shows 
frontal nudity of either gender, in-
cluding the exposed female breasts 
or genitalia of either gender.”  (Pel-
ican Bay Operational Procedure 
No. 806, Personal Property Plan, 
Section VI-F-6 at pp. 13-14.)

The Court found that both the pris-
on’s and the Attorney General’s defi-
nitions of obscenity missed the mark.

We see nothing in the procedures 
actually employed to suggest that 
prison staff understood their ob-
ligation to consider the literary 
value of the book as a whole be-
fore declaring it to be contraband.  
Both the first and second level re-
views made specific reference to, 
and quoted, ambiguous and in-
complete Pelican Bay Operational 
Procedure No. 806.  This quotation 
of the Operational Procedure may, 
in part, explain why they seem to 
have overlooked the “serious lit-
erary value” prong.  The fact that 
prison authorities withheld peti-
tioner’s book because sexually ex-
plicit descriptions were “present” 
or “contain[ed]” within it  further 
suggests they failed to consider the 
literary value of the work “taken 
as a whole” as required under sub-
division (c)(15)(A).  By so doing, 
they also failed to respect petition-
er’s rights under Penal Code sec-
tion 2601, subdivision (c)(1).

The Attorney General fails entirely 
to appreciate the problem, and in-
stead seems to argue in favor of a 
categorical exclusion of all sexual-
ly explicit materials falling within 
subdivision (c)(15)(C)(1)-(C)(6).  
She argues, for instance, that even 
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 MARTINEZ- from pg 13

if The Silver Crown “has some re-
deeming literary value, it would 
not justify releasing the book to 
Martinez, as this exception would 
swallow the rule.  Moreover, pris-
ons may expand the definition for 
obscenity when evaluating mate-
rial viewed by inmates.” 

After considerable discussion, the 
Court concluded that the book had 
“serious literary value” that would 
survive any challenge by CDC to ban 
it.

For the foregoing reasons, we find 
The Silver Crown does not lack se-
rious literary value and thus should 
not have been withheld from pe-
titioner on grounds of obscenity.  
We feel certain the book should 
be protected by the First Amend-
ment in ordinary commerce, and 
our analysis of Penal Code section 
2601 concludes it is therefore al-
lowable reading for inmates.

Similarly, the Court found that the 
book did not cross into the area of 
“inciting violence” as alleged by CDC.

Although The Silver Crown in-
cludes some violence within the 
plot line, it is not gratuitous or 
particularly graphic.  And it does 
not advocate or tend to incite vio-
lence.  Werewolves attack humans.  
Werewolf hunters kill werewolves.  
There is no morbid fixation on 
violence.  In fact, most of the vio-
lence in the book is committed by 
or against mythical creatures, not 
humans.

In fact, the Court found the subject 
book less violent than other books 
already in the Pelican Bay prison li-
brary.

Again, we are urged by the At-
torney General to defer to prison 
authorities in deciding what kind 
of material is likely to “incite vio-
lence” in a penal institution.  We 

would be inclined to do so, but 
we have reviewed excerpts from 
other books contained in Pelican 
Bay SHU’s general library and find 
this book no more violent than the 
others.

To be sure, if one doesn’t have a copy 
of the book, the Court of Appeal’s 
published opinion describing it is a 
pretty good read in itself.  But Marti-
nez has a copy – the court sent it back 
to him.

The Warden of Pelican Bay State 
Prison is ordered to allow peti-
tioner to receive, possess, and read 
his copy of The Silver Crown.  We 
currently have possession of the 
book as an exhibit to the petition.  
The clerk of this court shall deliver 
the book to the Deputy Attorney 
General, who shall oversee its de-
livery to petitioner.

***

APPELLATE COURT REVERSES 
LOS ANGELES COURT WRIT 

THAT ORDERED 
NEW PAROLE HEARING

In re Sergio Lizarraga
CA2(8)  Case No. B242180

 April 23, 2013

Sergio Lizarraga pled guilty to sec-
ond degree murder in 1994 and was 
sentenced to 15-life.  The Board de-
nied parole in May 2011 but the Los 
Angeles Superior Court ordered the 
Board to vacate its decision and con-
duct a new hearing.  The Court of 
Appeal held that the Board’s decision 
was supported by some evidence, per 
In re Shaputis (2011) 53 Cal.4th 192, 
215, and therefore reversed.

The Board had relied upon com-
ments in the psych eval for its denial, 
which were highlighted by the Court 
of Appeal.

The section of the Risk Assess-
ment that addresses petitioner’s 
understanding of the crime that 
he committed turned out to be of 
most concern to the Board.  After 
examining statements that peti-
tioner gave about the crime imme-
diately after its commission as well 
as statements that were contempo-
raneous with the Risk Assessment, 
Dr. Pritchard concluded:  “The in-
mate’s statement is largely a matter 
of externalization.  He discusses 
primarily the behavior of his vic-
tim, which is somewhat disingen-
uous in regards to his assertion of 
the victim’s statement to him, as he 
was, after all, the man holding the 
gun with violent intent.  He does 
acknowledge his anger as a provo-
cation and jealousy as motivation; 
however, he shows little insight into 
the dynamics of this. . . .  [¶]  In the 
above statement he does take full 
responsibility for the crime in the 
sense that he clearly states that he 
went in disguise to the man’s place 
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   LIZARRAGA- from pg 14

of work with the clear intention of 
shooting him.  He does not, how-
ever, describe[] his own thoughts, 
feelings, and motivations in any 
self-aware, insightful manner.”

The Board had cited also to Lizar-
raga’s “lack of insight” and to a 2005 
prison fight.

In reviewing petitioner’s case, 
presiding commissioner Arthur 
Anderson noted that the murder 
was atrocious and cruel and that 
the unsuspecting victim was vul-
nerable.  The manner in which 
the crime was committed “dem-
onstrates an exceptionally callous 
disregard for human suffering.”  
Commissioner Anderson thought 
that “[t]he motive for the crime 
was very trivial in that it was one 
of anger and rage and jealousy.”  
Commissioner Anderson stated 
that petitioner was still a work in 
progress, with work still to be done 
by petitioner.  Like commissioner 
Enloe, commissioner Anderson 
thought that Dr.  Pritchard’s con-
clusion was that petitioner had not 
gained sufficient insight into the 
reasons he committed the murder.

Commissioner Anderson also not-
ed that petitioner had been cited 
for engaging with another inmate 
in mutual combat in 2005, which 
demonstrated a lack of control.  
The report of this incident states 
that petitioner and the other in-
mate were seen in the prison yard 
pushing and throwing punches at 
each other in the upper torso and 
the face.

The superior court had found the 
Board’s reasons for denial unavailing.

The trial court addressed the 
grounds for the Board’s decision 
but evaluated them differently.  
Thus, as far as the callousness of 
the murder was concerned, the 
trial court did not think that the 

circumstances of this murder 
were exceptionally callous, cit-
ing inter alia People v. Vasquez 
(2009) 170 Cal.App.3th 370, 
384-385.  As to the triviality 
of the motive, the trial court 
noted that anger and jealousy 
involving a romantic relation-
ship is a common motive for 
violent crime.  With reference 
to petitioner’s lack of insight, 
the court noted that there 
must be some evidence that 
the inmate poses a current threat 
to public safety, citing In re Sha-
putis (2008) 44 Cal.4th 1241, 1254.  
The fact that petitioner could not 
articulate an insightful explana-
tion why he committed the crime 
does not indicate that he poses a 
threat to public safety.  The mutual 
combat occurred six years before 
the parole hearing, and petitioner 
has remained discipline-free since 
then.

The court concluded that a deter-
mination that the petitioner lacks 

insight “cannot be predicated 
merely upon a hunch or intuition.”  
A decision that is based on no evi-
dence is arbitrary and capricious. .

 We do not agree with the trial 
court’s final conclusion that the 
finding petitioner lacked insight 
was merely a hunch or intuition. 
Dr. Pritchard’s report on this point 
rests on solid foundations, which 
are lengthy statements made by 
petitioner, and his conclusions are 
closely reasoned.  He traces pe-
titioner’s development from the 
point that he actually blamed the 
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victim to a more insightful stage 
when he realized the tragedy that 
he had brought about in shooting 
De La Torre.  We will not burden 
this opinion with a summary of 
Dr.  Pritchard’s extended analysis 
of various risk factors, but we do 
note that various rating factors and 
systems were used in reaching the 
conclusion about risks posed by pe-
titioner.

The Court also found a nexus, con-
trary to Lizarraga’s claim to the con-
trary.

Petitioner contends that his lack 
of insight supports a denial of pa-
role only if it has a connection to 
his current dangerousness and that 
there is no such connection.  We 
do not agree.  As commissioner 
Enloe pointed out, until petitioner 
arrives at an understanding of why 
he killed (other than the facile ex-
planation that he was jealous), no 
one can say this might not happen 
again.  There is, in fact, a real con-
nection between petitioner’s lack 
of insight and his current danger-
ousness, especially when it comes 
to a new romantic relationship, as 
Dr. Pritchard pointed out.

In summary, the Court pointed to 
“some evidence” to support the Board’s 
denial of parole.

The circumstance that there is 
much that can be said about pe-
titioner that is positive is only to 
be welcomed and is promising in 
terms of parole sometime in the 
future.  The fact remains petitioner 
has yet to come to grips with the 
underlying reasons he committed 
this crime.

Finally, it is true the mutual com-
bat was six years in the past when 
the parole hearing took place, but 
it could be said that when incarcer-
ated for murder committed in a fog 
of rage, one incident of physical vi-
olence practiced on another human 
being is one too many.

ABSENCE OF GREAT BODILY 
INJURY ENHANCEMENT 

TO ASSAULT CHARGE 
RENDERS SUCH A PRIOR 

NOT A “STRIKE”

In re Goodrich
CA2(3)  Case No. B242254

 April 30, 2013

Bradley Goodrich took a plea to a 20 
year determinate sentence after his 
trial attorney told him his prior of PC 
§ 245 was a strike, which if he didn’t 
take the plea, could be used to give 
him a 25-life sentence.  The prob-
lem was that it was not researched 
adequately as to whether this assault 
prior involved a great bodily injury 
(GBI) enhancement.  Without such 
an enhancement, the prior would 
not have counted as a strike, and Go-
odrich may well have been eligible for 
a better plea deal.  

The Court of Appeal ruled that the re-
cord was yet inadequate, and ordered 
that an evidentiary hearing process 
ensue, to protect Goodrich’s due pro-
cess rights.  It laid out the future road 
map, depending on the outcome of 
that hearing.

Should it be concluded that pe-
titioner’s counsel did not render 
ineffective assistance, then pe-
titioner was properly sentenced 

and no further proceedings are 
required.  Should it be concluded, 
however, that petitioner’s counsel 
did render ineffective assistance, 
then petitioner should be given 
the opportunity to vacate the plea 
agreement.  Should he do so, the 
prosecution would be permitted 
to reinstate the charges which were 
dismissed as part of the plea agree-
ment.  “A negotiated plea agree-
ment is a  form of contract, and it 
is interpreted according to gen-
eral contract principles.”  (People 
v. Shelton (2006) 37  Cal.4th 759, 
767.)  “Critical to plea bargaining 
is the concept of reciprocal ben-
efits.  When either the prosecution 
or the defendant is deprived of 
benefits for which it has bargained, 
corresponding relief will lie from 
concessions made.”  (People v. Col-
lins (1978) 21 Cal.3d 208, 214.)  As 
such, when a defendant withdraws 
a plea or otherwise attacks it, dis-
missed counts may be restored.  
(Id. at p. 215.)  There would be no 
limitation on the sentence which 
could be imposed on retrial or 
resentencing.  When a  defendant 
successfully challenges a sentence 
as in excess of the court’s jurisdic-
tion, the defendant cannot then 
claim protection of that sentence 
as a limitation on what the trial 
court may do thereafter.  (People v. 
Craig (1998) 66 Cal.App.4th 1444, 
1449.)

This case illustrates that a Three-
Strikes sentence may be later at-
tacked, if one suffered ineffective as-
sistance of counsel, or of appellate 
counsel, below.

  ***
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COURT OF APPEAL AGAIN 
FINDS THAT POSSESSION 
OF DRAWINGS DOES NOT 

IMPLICATE 
GANG VALIDATION

In re Elvin Cabrera
___Cal.App.4th___; 

CA5  Case No. F059511
 June 11, 2013

In 2008, CDC determined that SHU 
prisoner Elvin Cabrera was an as-
sociate of the Mexican Mafia (EME) 
based on his possession of photocop-
ies of four drawings, two of which 
included part of the names of EME 
affiliates as the artists.  Cabrera chal-
lenged his gang validation in a peti-
tion for writ of habeas corpus. 
 
The Court of Appeal granted Ca-
brera’s petition in 2011, but the Cali-
fornia Supreme Court reversed, con-
cluding the decision was based on 
an improper interpretation of the 
CDCR’s regulation.  (In re Cabrera 
(2012) 55 Cal.4th 683.)  The Supreme 

Court remanded and directed the ap-
pellate court to resolve two issues, the 
first being:  “Whether the evidence 
is sufficient, under the regulation as 
properly construed, to uphold the 
validation of Cabrera as a gang asso-
ciate .…”  (Id. at p. 692.) 
 
Applying the deferential “some evi-
dence” standard of judicial review, 
the appellate court again concluded 
that two of the photocopied draw-
ings, containing part of the names of 
EME affiliates as the artists, did not 
support a finding that Cabrera had 
an “association” (i.e., a loose relation-
ship) with a gang-affiliate artist that 
constituted a “direct link” (i.e., a con-
nection without interruption) as re-
quired by section 3378, subdivision 
(c)(4).

Let a writ of habeas corpus issue 
directing the California Depart-
ment of Corrections and Rehabili-
tation to (1) void and expunge the 
2008 validation of Elvin Cabrera 
as an associate of the Mexican 
Mafia prison gang, (2) report the 
expungement to all gang-related 
law enforcement databases and 

clearinghouses to which the origi-
nal validation previously was re-
ported, (3) remove all documents 
related to the validation from Ca-
brera’s prison file and (4) cease 
housing Cabrera in the security 
housing unit based on the gang 
validation.

This is a published decision, and any-
one suffering from similar improper 
gang affiliation findings should rely 
on this case for any 602 appeal of 
their condition.

      ***



         Volume 9   Number 3 #51       JUNE 2013CALIFORNIA   LIFER   NEWSLETTERTM

18

     STATE CASES- from pg 17  

MANDATE DOES NOT LIE
 TO COMPEL CDC TO

 TIMELY DELIVER 
QUARTERLY PACKAGES

Hysell v. 
Pleasant Valley 

State Prison
CA5  Case No. F064932

 April 8, 2013

   PVSP prisoner Douglas Hysell, filed 
a petition for writ of mandate naming 
the Pleasant Valley warden and vari-
ous Pleasant Valley staff members as 
respondents.  Hysell alleged that re-
spondents had a mandatory duty to 
deliver packages from approved ven-

dors within 15 days of their arrival 
and that he had not been receiving 
his packages within that time limit.  
In support of his position, Hysell 
gave examples of his having received 
a package late.  He further alleged 
that respondents had improperly re-
jected the administrative appeals that 
he had filed regarding his packages.  
Hysell had requested the superior 
court to order respondents to:  timely 
deliver vendor packages; not retaliate 
against inmates by withholding pack-
ages; and properly file and process 
appeals.  Hysell was denied relief in 
the superior court and appealed.

The Court of Appeal denied relief.  
Hysell was only, in effect, challenging 
future package deliveries, and that 
mandate could not be used to compel 
future activities.  It further found that 
Hysell had not properly followed ad-
ministrative appeal processes, in that 
he had failed to refile rejected 602s 
when they were returned to him by 
the Appeals Coordinator.

Appellant contends the trial court 
erred because he demonstrated a 
practice and pattern of withhold-
ing packages.  According to ap-
pellant, this pattern will continue 
unless the court intervenes.  Ap-
pellant further argues that he has 
a right to submit administrative 
appeals and that an appeal should 
not be rejected because a particu-
lar form was not attached. 
 
The trial court correctly sustained 
the demurrer.  Appellant has not 
shown that the respondents have a 
present duty to act.  Mandate does 
not lie to compel the performance 
of future acts.  Therefore the judg-
ment will be affirmed.

      ***

MANDATE PETITION 
FILING FEES 

NOT DEDUCTIBLE FROM 
PRISON TRUST ACCOUNT 

WHERE THE PETITION WAS 
PROPERLY CONSTRUED 

AS SOUNDING IN 
HABEAS CORPUS

Garcia v. 
Superior Court

CA4(2) Case No. E058107
 May 9, 2013

   CDC prisoner Abel Garcia filed a 
petition for writ of mandate in the 
Riverside Superior Court that raised 
issues relating to his criminal convic-
tion.  The court required him to pay 
a $410 filing fee, directing the CDC 
to make deductions from his inmate 
trust account until the fee was paid 
in full.  Although even indigent in-
mates are required to make partial 
payments of filing fees in civil actions 
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(Gov. Code, § 68635), Garcia in this 
instance challenged his criminal con-
viction.  A petition raising such is-
sues is properly considered a habeas 
corpus proceeding for which no filing 
fees can be required.  (Gov. Code, § 
6101.)  Thus, the superior court erred 
in requiring petitioner to pay filing 
fees, even though petitioner called 
his petition one for mandate relief 
(cf. Bravo v. Cabell (1974) 11 Cal.3d 
834).  The Court of Appeal abated the 
superior court order.

       ***

INJURED PRISONER KITCHEN 
WORKER IS NOT ENTITLED 

TO WORKERS’ COMPENSATION 
BECAUSE HE WAS REQUIRED 
TO WORK AS A CONDITION 

OF HIS INCARCERATION

Espinoza v. 
Workers’ Compensation 

Appeals Board
CA2(5) Case No. B239438

 February 15, 2013

   On January 17, 2012, the Work-
ers' Compensation Appeals Board 
(WCAB) found that petitioner 
Stewart Espinoza, while an in-
mate of the Los Angeles County 
Men's Central Jail, was not an 
employee of the County of Los 
Angeles (County) at the time that 
he was injured while working as 
a cook in the jail, and that he was 

therefore not eligible for workers' 
compensation benefits.  Espinoza 
filed a petition for review which 
we denied on May 17, 2012.  The 
Supreme Court granted Espinoza's 
petition for review on August 29, 
2012 and transferred the matter to 
this court with directions to vacate 
the order denying the petition for 
a writ of review.  We issued a writ 
of review on September  20, 2012 
pursuant to the Supreme Court's 
direction.

Having afforded the parties an op-
portunity to file briefs, and follow-
ing oral argument, we conclude 
once again that the WCAB's deci-
sion should stand.  

Whether Espinoza was County's 
employee depends in this case on 
whether he performed the work he 
was doing voluntarily or whether 
he was required to work as a con-
dition of his incarceration.  So 
formulated, the issue at hand is 
primarily a problem of proof.  The 
solution to this problem was the 
enactment in 1970 by the Los An-
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geles County Board of Supervisors 
of an order, referred to hereafter 
as Order #91, which provides that 
persons confined in the county jail 
may be compelled to perform la-
bor under the direction of a county 
official.  Order #91 goes on to state 
that "[n]o prisoner engaged in la-
bor pursuant to this order shall be 
considered as an employee of, or 
to be employed by the County or 
any department thereof, nor shall 
any such prisoner come within 
any of the provisions of the Work-
men's Compensation Insurance 
and Safety Act of 1917 . . . ."

For the reasons set forth below, we 
conclude that Order #91 is proof 
of the fact that Espinoza was not 
performing work voluntarily but 
rather that, under Order #91, he 
was required to work as a condi-
tion of his incarceration.

  ***

SUPERIOR COURT VACATES 
GOVERNOR’S REVERSAL OF 

GRANT OF PAROLE; 
REMANDS TO GOVERNOR

In re Ricky Carpenter
Santa Clara County Superior 

Court Case No. 68207
 April 30, 2013

   Ricky Carpenter, with an old 7-life 
murder sentence, has been struggling 
in the courts to gain his release.  This 
latest decision relates to the Governor’s 
reversal of March 18, 2011.  The court 
noted that in the considerable passage 
of time since, there have been new 
authorities announced which would 
affect the Governor’s decision.  Ac-
cordingly, the court reversed the Gov-
ernor’s earlier ruling and remanded to 

him to reconsider the matter, consis-
tent with due process, within 45 days.

  Of particular note to the court was 
the recent US Supreme Court ruling in 
Miller v. Alabama (2012) 183 L.Ed.2d 
407, 418, which recognized that any 
sentencing scheme “making youth, 
and all that accompanies it, irrelevant 
to imposition of that harshest prison 
sentence,” unconstitutional.  This was 
a reference to LWOP sentences of ju-
veniles.  However, the court likened 
Carpenter’s situation, where he was 
only 18, to Miller, and held that it sup-
ported a finding that Carpenter was 
entitled to similar compassion.

   Taken together with other recent 
authority (People v. Caballero (2012) 
55 Cal.4th 262, 269), the court found 
that the Governor was now required 
to consider “demonstrated maturity 
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and rehabilitation” when making his 
parole review decisions.  “Failure to do 
so can not be salvaged by application 
of the lenient ‘some evidence’ rule be-
cause the mandate to consider youth is 
of independent constitutional dimen-
sion,” the court held.

Accordingly, it gave the Governor 45 
days to reconsider his prior decision, 
using the newer standards.

  ***
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THE GOVERNOR ISN’T SUITABLE FOR PAROLE

Prisoners sentenced to life with the possibility of parole must achieve certain standards before they are 
granted parole.  Each prisoner must go before members of the Board of Parole Hearings, (all appointed 
by the Governor) and convince the board that they can now live in compliance with the law.  To do so they 
must:

1. Take responsibility for their past actions and crimes

2. Have found insight into how their life became so grievously dysfunctional as to lead them 
to commit a crime

3. Know how to plan and what to do to prevent them from relapsing into such behavior and 
situation in the future.

Those three requirements, Responsibility, Insight and Relapse prevention, all must be achieved before 
the Parole Board decides a lifer is truly rehabilitated and safe to reenter society.

What if the Governor had to face such an evaluation? If we were to convene a hearing to evaluate the 
governor on his ability to deal with the criminal position of the state regarding prison overcrowding (and let’s 
remember, even the US Supreme Court has said the conditions are in violation of the most basic laws in 
the Constitution), how would he fare, based on his recent conduct?

Responsibility: The state government, including Jerry Brown, in both his past and present incarnations as 
governor, is responsible for the sorry condition of the state’s prison and ‘justice’ system, a problem made 
geometrically worse by the ostrich-like attitude of state officials, elected and appointed.   Over the years 
they were warned about health and mental care failings, human warehousing and the resultant inability of 
the CDCR to do any substantive rehabilitation work, but did nothing.  Whether Brown, or any other politician 
in California agrees or not, or likes it or not, the highest court in the United States has found California’s 
prison system violates the basic tenants of our national Constitution against cruel and unusual punishment 
and have ordered California to get in line with the LAW.  Anyone who fails to follow a court order is in 
contempt of court, subject to criminal process.
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Insight: The massive prison system and it’s equally massive appetite for money was created as the 
politicians of the day, past and present, continually tried to build their way out of a looming problem, an 
effort Brown continues to endorse, evidence his recent ‘plan.’ The mess the state finds itself in today is 
the result of this failed attempt to deal with social problems (and overwhelmingly crime is the result of 
social problems) by building warehouses for humans, an approach that didn’t work, the proof of this lack of 
success being the repeated court rulings demanding the problems actually be fixed. 

Relapse Plan: Whatever plan the state comes up with it must include both ways to fix the current illegal 
practices and prevent the system from sliding back and finding itself in the same spot again in 10-12 years.  
This will require changes to sentencing, parole and criminal codes as well as a commitment to maintain 
these changes. 

So how does the Governor fare? 
 
Responsibility Score: Zero.  Brown has continually refused to admit that conditions in the prisons have not 
yet reached a constitutionally prescribed minimum.  Every court that has considered the prison conditions 
in California, up to and including the highest legal authority in the land, has told the Governor he is not in 
line with the law.  Brown continues to obstinately and pettishly refuse to acknowledge that he is responsible 
for both the conditions and the fix.

Insight Score: Zero, again.  The Governor’s newly minted plan offers no new solutions, only rehashes of 
old temporary stop-gaps, creating more prison beds.  Apparently, he has learned nothing from the last 20+ 
years.  Continuing to do what got you in the mess in the first place is certainly lack of insight.

Relapse Plan Score:   3rd strike, yer out, Governor.  Aside from creating new prison beds, which addresses 
the symptoms, not the problem, the Governor has not offered, endorsed, hinted or even recognized 
any possible long-term solutions for dealing with those who violate the law.  No programs to help with 
addictions, no programs to assist in unmet social needs that often result in criminal activity, no reform of the 
current laws that have contributed to the California prison system becoming an out-lyer in Constitutional 
compliance.  Just business as usual, until the system once again threatens to collapse under its own 
weight and dysfunctionality.

Sorry, Governor Brown, we find you unsuitable due to failure to take responsibility for your actions, 
lack of insight into your behavior and absence of a relapse plan.  Your next ‘hearing’ is scheduled 
for fall, 2014.  We hope you’ve corrected your behavior by then and can show us some positive 
results.

We know this will require leadership and political courage to make these hard decisions.  But isn’t 
that what we elect leaders to do?  Lead?

POLITICS-from pg 20
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in the final paragraphs of the order, wherein they committed to defer ruling on holding the Governor and state 
in contempt of court (although passages prior to the declaration of deferral clearly illustrated their opinion of the 
administration’s actions) until it was determined if Brown et al would actually comply with this order.  Their primary 
concern, they reiterated, was to ensure reduction of the prison population “to eliminate the deprivation of constitutional 
liberties in the California prison system.”

But that relief may be short-lived.  In their final statement the judges unanimously summed up their directive to the 
Governor.  “Today, we order defendants to immediately take all steps necessary to implement the measures in the 
Amended Plan, notwithstanding any state or local laws or regulations to the contrary, and, in any event, to reduce 
the prison population to 137.5% design capacity by December 31, 2013, through the specific measures contained 
in that plan, through the release of prisoners from the Low-Risk List, or through the substitution of prisoners due to 
other measures approved by this Court. Failure to take such steps or to report on such steps every two weeks shall 
constitute an act of contempt.”

STAMPS FOR SUBSCRIPTION PAYMENT ONLY
Life Support Alliance, as publishers of California Lifer Newsletter (CLN), continue to receive bundles of stamps 
sent to our location with the expectation of a cash return.  Please note: since LSA assumed publication of CLN 
more than a year ago we have been announcing we do not deal in stamps.   

If you are seeking to redeem stamps for partial cash value, address your envelope to: 
“Cash for Stamps”

PO BOX 687
WALNUT, CA 91788

 If you use “CLN” in the address, it will be forwarded to us.  We continue to accept stamps in payment for sub-
scriptions (but only for subscriptions) at the rate of 6 books of Forever stamps for a one year subscription.  

Until now we have been forwarding the stamps/cash communications to the Walnut, Ca. location and notifying the 
sender of our actions.  However, as of July 1st we will simply begin returning the stamps to the sender with a short 
explanation, as the problem is becoming burdensome and, after over a year, we hope our readers will have been pay-
ing attention to a year’s worth of notifications.

We also continue to receive subscription coupons from very old issues of CLN, often 3-4 years old, and payment for 
a year’s subscription at the old subscription rates instead of our present rates.  We will enter the subscription for the 
number of months covered by the funds sent but not for a full year.  Please note, the current annual subscription rate 
for CLN for prisoners is $30.  We do not provide copies of CLN on an issue by issue basis, as this is not possible using 
the bulk rate postage that allows us to continue to publish CLN.
If you have any questions on subscription rates, advertising rates, or how to pay for a CLN subscription, please write 
to us at: 

CALIFORNIA LIFER NEWSLETTER
PO BOX 277

RANCHO CORDOVA, CA 95741
 

Lifer-Line remains a free publication, but does not contain 
the legal analysis and court case information included in CLN.  

JUDGES from pg. 4
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GOVERNOR OFFERS PALTRY PLAN 
ON POPULATION

Governor Jerry Brown continues to walk a fine line 
between staying just on the good side of the line 
on the concrete drawn by the 3 judge federal panel 
on inmate population levels and tempting them 
into holding him in contempt of court.  Faced with 
an ultimatum to come up with a plan to continue 
population decreases, in spite of his insistence that 
the state’s prisons are in fine shape, Brown, through 
his seldom-seen new Secretary of Corrections, 
cobbled together a selection of possibilities that even 
he didn’t like.

Just hours before the court deadline of May 4 the state 
filed a plan, under protest, which Sec. Jeff Beard later 
called ‘ugly.’  At a press conference held later on May 
3 Beard sought to down-play the turf battle between 
the governor and the courts, commenting, “I’d like 
to start this by saying this is not a fight between the 
federal courts and the state prison system.  This is 
about the people of the State of California.”

Beard went on to say the state is asking the federal 
judges to modify or vacate what he, and Brown, 
continue to characterize as the judges’ “arbitrary” 
cap of the system at 137.% of design capacity.  
Limiting the population to that level on average 
would mean that some state prisons could continue 

to operate at a level of overcrowding that exceeded 
those numbers, and some at levels lower than 137%, 
so long as the overall average of all prisons did not 
top that number.   Such level would leave California 
prisons holding about one third more inmates than 
their designers intended.

Brown, via Beard, reiterated the state had made 
great headway in reducing the number of state-held 
inmates and once again noted the expenditure of 
over $1 billion to create new mental and health care 
facilities and space in the prisons.  Beard, who in 
2008 acted as an expert witness for those pursing 
a prisoner suit regarding the level of health care in 
California prisons, said he was telling the truth then, 
when he testified the overcrowding had reached an 

unconstitutional level, but things had changed 
and he was “speaking the truth today when I say 
this is a different system.”

The Secretary added he supported Governor 
Brown in maintaining the state had made sufficient 
progress in reducing the population and was now 
at a point where to pare the numbers down more 
would “cause some problems. We don’t think 
we should have to do that.”  In a later interview 
Beard told National Public Radio (NPR) “These 
prisons are running fine at the current capacity 
level.”  

Earlier this year the state had indicated it would 
not be able to meet the looming deadlines using 
methods to reduce population the administration 
sought elimination or modification of the court 

order to reduce prison overcrowding.  That effort 
was swiftly rejected by federal judges who gave the 
Governor 21 days to come up with a plan. 

In what might be called ‘the least of the least’ the 
administration released a 46 page document laying 
out a handful of very modest proposals while at 
the same time serving notice it will once again cry 
for relief from the US Supreme Court.  The last 
time the Governor took his case to the high court 
it was summarily handed back to him, in a fashion 
and language much akin to a grandfather telling 
a recalcitrant child to obey his father and not ‘ask 
grandpa’ instead.  

POLITICS from pg. 21
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Brown’s modest plan primarily relies not on reducing 
the number of California prisoners, but simply 
moving them from state-run prisons to private and/
or out of state institutions.  A few months ago state 
officials were looking at returning to California some 
of the several thousand state inmates now housed 
from Tennessee to Arizona.  Now, CDC is in the 
midst of a renewed effort to identify and ship ‘eligible’ 
prisoners from the state’s 33 prisons to an increasing 
number of private pens.  Prisoners termed ‘elderly’ 
or medically incapacitated would be paroled at an 
accelerated rate.

The few other provisions offered up include increasing 
the number of inmates eligible for fire camps, leasing 
county jail beds for state prisoners and increasing 
good time credits for non-violent offenders.  If all 
the recommendations in the plan Brown presented 
were enacted, and most would require approval by 
the legislature, an estimated 10,000 more inmates 
could be gone from state prison rolls by next year.   
Therein, however, may lie the first of many rubs.  
Legislators, starting with Senate Pro-Tem Darrell 
Steinberg have declined to take up the governor’s 
proposals for consideration by the legislative body.

On the other side, advocates and attorneys for 
inmate groups indicated the Governor’s plan 
amounts to little more than lip service to buy time 
for his Supreme Court appeal. “The governor’s latest 
filing proposes some good ideas” for the short term, 
said Allen Hopper, director of criminal justice policy 
for the ACLU of California, in a statement. “But it’s 
simply not enough.”

Michael Bien, a lawyer for the inmates, said the 
governor and prison officials are trying to reopen 
issues they’ve “already lost,” rather than comply with 
the prison overcrowding orders.  “We’ve come a long 
way, yet there is more to do,” Bien said. “Instead of 
doing it, we’re at war.”

Other advocates, including Life Support Alliance, 
publisher of California Lifer Newsletter, also panned 
the Governor and Secretary Beard’s stance that the 
prisons were vastly improved.  LSA Director Vanessa 
Nelson-Sloane characterized the plan as “46 pages 

of whining and excuses.  For Brown to continue 
to insist that the prisons are fine when the courts 
say otherwise, shows that he is either obstinate or 
delusional.”

“He’s trying to scare Californians, and he’s trying to 
scare the Legislature into believing that (with) any 
kind of reform these people will run amok and commit 
more crimes and that’s not true,” added Misty Rojo, 
a program coordinator with the California Coalition 
for Women Prisoners.  And Roger White of Critical 
Resistance noted “We’re convinced that the only 
real way that you reduce the prison population in a 
sustainable way is to reduce the capacity of the state 
to imprison people.  Jerry Brown’s plan goes in the 
opposite direction.”

So for the present the population cap situation is at 
something of a standstill, as Brown’s administration 
grinds forth with his few suggestions while waiting to 
see if the Supreme Court will save more than his face 
and allow the California prison system to operating 
on status quo, as the Governor and Secretary of 
Corrections virtually stick their fingers in their ears 
and chant “La la  la la  la….”

POLITICS from pg. 24
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BPH

MAY EN BANC DECISIONS 
RAISE QUESTIONS

Faced with a substantial list of en banc considerations, 
generated from attorneys, apparent term calculation 
errors, governor referrals and reported ‘errors of 
law,’ BPH commissioners at their monthly May 
meeting churned through nine decisions, caved to 
the governor’s concerns in one instance, will rehear 
a pair of cases involving changing parole plans, 
referred for recall of sentence one terminally ill 
prisoner and checker-boarded their way yeah and 
nay through the rest.

Inmate Ethel Dedmon, W 91681, will be referred 
to the courts for possible recall of sentence due to 
her terminal illness and rapidly deteriorating health.  
If the sentencing court agrees with the recall of 
sentence Ms. Dedmon will reside with her family in 
her remaining days.  The recall and release were 
opposed by the Fresno County DA.

In a more unusual appeal, which sheds some 
interesting, if not especially flattering light on the 
system and its participants, lifer attorney Diane 
LeTarte requested the board reconsider their denial 
of parole for her client Mohammed Abedi, D 37163 
on the basis of error of law.  LeTarte addressed the 
board, telling them she believed the violation of law 
encompassed Abedi’s right to a fair and impartial 
hearing panel.

Abedi’s daughter, who attended the hearing under 
the VNOK provision, but supported her father’s 
parole, related to the board comments she overheard 
between the Tulare County DA, who would oppose 
parole for Abedi, and the DA from another county who 
had appeared at a hearing just prior to her father’s.  
According to the daughter’s statement the first DA 
expressed his conviction that the commissioners 
were “good for denials” that day.  She continued that 
when she entered the hearing room she overheard 
discussion between the presiding commissioner and 
the DC to the effect that the panel would “go south of 
the border on this one” also.

LeTarte maintained such comments indicated the 
board had reached a pre-determined conclusion 
on Abedi’s parole and therefore deprived him of an 
independent tryor of fact and an impartial panel.  The 
board remained impassive through the presentation, 
but in their decision notification stated the entire 
board (minus Commissioner Zarrinnam, who was 
absent) would “Affirm the panel’s January 30, 2013, 
decision to deny parole for the reasons stated by 
the panel and because a review of the transcript 
reveals no bias on the part of the panel.  The new 
information presented to the Board does not suggest 
a substantial likelihood of resulting in a substantially 
different decision upon a rehearing.”

A hearing to consider rescinding the grant for Carlos 
Ortiz D42705 due to change in parole plans and no 
alternative plans and a decision to vacate the grant 
for Hung Tran P 13510, due to non-viability of parole 
plans were approved.  Both these prisoners must 
now go through an extra hearing due to unexpected 
failure of board approved parole plans and lack of 
any back up plans—a word to the wise.

The board voted to affirm the grant of parole for 
Dennis Alsin C 38627 despite allegation of rules 
violation report.  A new hearing, including a new risk 
assessment (psych eval) for Ana Segura X 32167, 
in order that the panel might “consider all relevant 
and reliable information available and to articulate 
a nexus to current dangerousness in its statement 
of reasons.”  The board also confirmed the grant of 
parole for Luis Trejo P 33043 but will schedule a 
rehearing for the purpose of recalculation of term.  
Raul Ochoa J 28119 will receive a new hearing in 
order to produce a usable transcript.

In one of the more interesting (if ethically 
questionable) actions of the day, the Los Angeles 
and Alameda County DAs got together in a tag-team 
effort that allowed LA DA attorney Katz, a relatively 
new face at the Executive Meetings (but with the 
same oppose ‘em all style) to exceed the mandated 
5 minute per person speaking time limit at Executive 
Meetings.  Parole for prisoner Phillip Lose, E 52617, 
was referred back to the board by the Governor for 
re-consideration.  DA Katz found a refrain early in 
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his opposition to Lose’s parole, characterizing the 
prisoner (without any documented proof) time again 
as a ‘psychopath.’  

Lose, while a juvenile, had participated in an ambush 
of two LA County police officers, and while neither 
was grievously harmed, one was wounded.  That 
was enough to produce a sheaf of (according to 
Katz) over 200 letters for various law enforcement 
individuals and agencies, all opposing parole.  No 
surprise there.  In addition to his near chant of the 
‘psychopath’ label Katz punctuated his opposition 
with a raft of ‘what ifs;’ what if the wounded officer 
had moved an inch one way or another, what if the 
other officer had also been wounded, what if the 
police car had been an instant slower in leaving the 
scene?  

Between all the’ what if’ scenarios and Katz’ repeated 
reminder to the panel that over 200 law enforcement 
types opposed parole for Lose, Katz ran down the 
clock on his allotted time before he got around to 
reading a letter of opposition from one of the law 
enforcement officers in the target car that night long 
ago.  To his credit, sitting BPH Chairman Arthur 
Anderson was not of a mind to allow the DA special 
dispensation to continue past the set 5 minute limit. 
Which seemed a shock to Katz.  He is, after all, a 
DA.  But, to the rescue leapt Alameda DA Klinge, 
who then and there proclaimed herself a victim’s 
representative and read the letter into the record, 
and the day was saved.

But in an amazing show of solidarity and 
thoughtfulness, the board voted to uphold the grant 
of parole for Phillip Lose, now 43 years old and down 
23 years.  Sometimes the day, after all, is saved.

BPH MAKES CHANGES 
IN PAROLE 

REVOCATION PROCEDURES

The effects of realignment continue to roll out as 
the process rolls on.  At the May Board of Parole 
Hearing Executive Meeting the board unanimously 
authorized sweeping changes in several chapters 
and articles of Title 15 Division 2 dealing with parole.  
These changes will bring the board’s authority and 
actions in line with the changes made in law when 
the legislature passed the realignment bills.

All these changes will take effect July 1, 2013, at which 
time the BPH will no longer be in the parole revocation 
business.  That process, even for lifers, will be taken 
up by the county courts.  The elimination of five 
sections in Chapter 6 of Division 2 and amendment 
of two others provides for new procedures after July 
1 for any parolee, including lifers, who violate parole 
or abscond.

In a nutshell the board struck Sections 2710, 2711 
and 2712 from Division 2, Chapter 6, Article 7 and 
sections 2740 through 2742 of Chapter 6, Article 9.  
The first three sections deal generally with warrants 
based on board action and warrants based on 
individual action.  All these were eliminated.  The 
last three sections, also eliminated, dealt with parole 
revocation and extension of revocation procedures.  
All now gone, as of July 1.

Sections 2713 and 2714 dealing with warrants for 
arrest and recall of such warrants were amended to 
bring procedures into line with new laws governing 
parole in California.  The most sweeping change, 
aside from revocation procedures now being a local 
matter, is the stated intention of the board, under the 
new language included in the above two sections, to 
consider simple discharge of parole when a parolee 
under warrant has been apprehended and a process 
to remove a warrant entered into the National Crime 
Information Center (NCIC) if a parolee, even an 
absconder, has not been apprehended within five 
years.

Below is the text of the amended sections.  Please 
note, sections which are underlined indicate new 

BPH from pg.  32



         Volume 9   Number 3 #51       JUNE 2013CALIFORNIA   LIFER   NEWSLETTERTM

36

language in the regulation.  Any section with a strike 
through is language that has been removed.

§ 2713. Recall of Warrant.

(a) General. Board wWarrants issued pursuant 
to the board’s authority prior to July 1, 2013, 
remain in full force and effect until served or 
until the Executive Officer or designee recalls the 
warrant by removing it from the active warrant 
file and notifying appropriate law enforcement 
agencies that the warrant has been recalled.

(b) Arrest of Parolee. The Executive Officer or 
designee shall recall warrants upon notification 
from the Division of Adult Parole Operations 
Regional Administrator that a parolee subject 
to a warrant has been taken into custody by the 
department. All instances of parolees arrested 
pursuant to a warrant issued by the board shall 
be reviewed by the board for discharge of parole 
prior to the Division of Adult Parole Operations 
filing a petition with the court to revoke parole. If 
the board discharges the subject of the warrant 
from parole, it shall recall the warrant.

(c) Discharge of Absconder. The Division of Adult 
Parole Operations Regional Administrator shall 
notify the board at the central office calendar of 
the case of any absconder who has been at large 
for five years and who has met the minimum 
term considering time in prison, on parole, and 
at large. The board at the central office calendar 

may determine to discharge the absconder. If the 
board at the central office calendar discharges 
the subject of the warrant from parole, the 
absconder it shall recall the warrant.

15 CCR § 2714 to read as follows:

§ 2714. Warrants Entered Into State and 
National Warrant Systems. Sections (a) and 
(b) are struck, to be replaced by the following 
new (a) and (b) sections:

(a2) Execution of Warrant When the Parolee has 
Absconded. When a parolee is arrested outside 
of California pursuant to a warrant issued by the 
board, the matter shall be reviewed by the board 
for discharge of parole. the warrant is executed, 
the parolee shall be returned to California for 
revocation proceedings (see Chapter 6, Article 7) 
The board’s review shall include consideration of 
whether unless there are specific circumstances 
and substantial reasons that indicate a return 
would not be in the interests of justice. If the 
board does not discharge parole, the parolee 
shall be extradited pursuant to the warrant.

(b3) Purging Warrants. If a the warrant issued by 
the board has not been executed five years after 
entering it in the National Crime Information 
Center (NCIC), the board shall review the case. 
If no other jurisdictions have issued warrants 
since the board issued its warrant, the board 
shall remove the warrant from the NCIC, unless 
reasons are stated for retaining the warrant.
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MISCELLANEA FROM BPH MEETING

The months of May and 
December are training 
months for Board of Pa-
role Hearings commis-
sioners, week-long meet-
ings on various subjects 
related to parole hear-
ings, new interpretation 
of law, new cases and 

changes discussed each day. Under the present adminis-
tration at BPH of Executive Director Jennifer Shaffer and 
Chief Legal Counsel Howard Moseley the board has been 
markedly more transparent than in past years, with many 
commissioner training sessions open to the public.  

May, however, exhibited a notable change in this, as 40% 
of the training sessions were closed to public attendance.  
Many of those ‘closed’ sessions dealt with subjects that 
Life Support Alliance (LSA) and other advocates contend 
are not candidates for legally closed discussion.  Although 
LSA is often the only ‘public’ at these training weeks we 
are undaunted in voicing our objections when faced with, 
in our estimation, improperly closed sessions.  In May, 
however, we were joined in our objections to many of 
these closed sessions not only by lifer attorneys, but by 
DA representatives as well.

In particular this unusual triumvirate of interested parties 
objected to the board’s closed discussion of what was pre-
sented as two days of “Overview of Pending Litigation.”  
While California open meeting laws do allow public bod-
ies such as the BPH to hold closed discussions with their 
legal advisors there are clear guidelines. Government 
Code Section (e) (2) states:

 “A board may meet in closed session to con-
fer with or receive advice from its legal counsel 
regarding pending litigation when, based on exist-
ing facts and circumstances, there is a significant 
exposure to litigation against the state body.” 

The key phrase in this quote is “pending litigation.”   In 
addition, further code sections note that the particu-
lar cases to be discussed are be referenced by name; the 
points under discussion need not be delineated, but the 
cases must be identified.  

Our objections, then, to closed discussions held on May 
23 that were noted as dealing with “Proper Handling of 
Objections,” “Proper Application of Shaputis I and II,” 
“Weighing of Suitability Factors,” “Proper Standard for 
Reconsideration of  a Parole Grant,” and “Proper Applica-
tion of Clear and Convincing Evidence Standard in Penal 
Code Section 3041.5.”  With the exception of reference to 
Shauptis I and II no cases, pending or otherwise were ref-
erenced as the basis for these discussions.  And the Sha-
putis cases, clearly, are adjudicated not pending.

The following day, May 24, the board once again, under 
the guise of ‘pending litigation’ announced discussions of 
“Forensic Assessment Division Quality Control of Risk 
Assessments” (citing Johnson v Shaffer); “Determining 
Good Cause for Postponements,” and “Proper Appli-
cation of In re Vicks.”   And while Johnson v Shaffer is 
indeed a pending case and therefore properly under the 
confines of closed meetings, the second discussion topic 
referenced no case and the third, In re Vicks, has, again, 
been decided and is no longer pending.

On a more positive footing, the BPH will be examining 
the performance of state appointed lifer parole hearing 
attorneys, with an eye to making the attorneys more ac-
countable for their performance and actions.  The board 
acknowledged they receive many complaints from in-
mates regarding problems with state appointed attorneys, 
including those who fail to meet with their clients prior 
to the hearing, fail to show up for the parole hearing and 
appear late, among other issues.

The work group will study the problem with an eye to 
possible referral of repeat ‘offenders’ to the state bar as-
sociation for the most serious of failures (failure to appear 
for the hearing, or ‘abandonment of client’) for any pos-
sible disciplinary actions, appointment of counsel and the 
transparency of the process.  As a footnote to this issue, 
LSA presented the BPH with our initial report identifying 
four shoddily performing state attorneys last December.  
Our survey on the actions of state attorneys continues.

It was also reported that final settlement of Gilman v 
Brown will not be via a summary judgment.  The issue 
will be considered by the court in full with a trail in July 
and a decision by end of summer expected.  



         Volume 9   Number 3 #51       JUNE 2013CALIFORNIA   LIFER   NEWSLETTERTM

38



 Volume 9   Number 3 #51       JUNE 2013CALIFORNIA   LIFER   NEWSLETTERTM

39



 Volume 9   Number 3 #51       JUNE 2013CALIFORNIA   LIFER   NEWSLETTERTM

40

BPH from pg.  35
 

 
 

Board of Parole Hearings  

Commissioner Pre-Parole Residential Sample Listing  

Facility1 County Address2 Cost Length 
of Stay 

Amity Foundation Los Angeles 3750 South Grand Avenue 
Los Angeles, CA 90007 

SASCA 6m to 12m 

Amity Vista San Diego 2260 Watson Way 
Vista, CA 92083 

SASCA 6m to 12m 

Beit T'Shuvah Los Angeles 8831 Venica Blvd. 
Los Angeles, CA 90034 

No Cost 6m to 9m 

The Bible 
Tabernacle 

Los Angeles 16301 W. Sierra Highway 
Canyon Country, CA 91351 

No Cost 6m to 12m 

Cache Creek 
Lodge 

Yolo 435 Aspen Street 
Woodland, CA 95695 

SASCA Min 6m; 
Preferred 
12m 

CADS Fleming 
(Support Systems 
Home) 

Santa Clara 1281 Fleming Avenue 
San Jose, CA 95127 

SASCA 6m to 12m 

Clare Foundation Los Angeles 1871 9th Street 
Santa Monica, CA 90404 

SASCA 6m to 12m 

Crossroads, Inc. Los Angeles 1269 North Harvard Ave. 
Claremont, CA 91711 

No Cost 6m 

Delancy Street 
Foundation 

San Francisco 
Los Angeles 

Will not interview unless on 
parole 

No Cost 2 yrs 

Francisco Home Los Angeles 5 transitional homes in 
various locations 

SASCA 6m to 12m 

Fred Brown 
Recovery Services 

Los Angeles 270 West 14th Street 
San Pedro, CA 90731 

SASCA 6m 

Fresno First Fresno 2550 West Clinton Avenue 
Fresno, CA 93705 

Varies 6m 

Fresno Rescue 
Mission Academy 

Fresno 310 G Street 
Fresno, CA 93716 

No Cost 18m 

Gibson House 
(VARP Inc.) 

San 
Bernardino 

1100 North D Street 
San Bernardino, CA 92410 

SASCA 6m 

Health Right 360 
(Walden House) 

Los Angeles 2307 W. 6th Street 
Los Angeles, CA 90057 

No Cost 6m to 12m 

Health Right 360 
(Walden House) 

San Francisco 520 Townsend Street 
San Francisco, CA 94103 

No Cost 6 Months 
to 1 Year 

Iris Sober Living 
(Hyatt House) 

Riverside 3530 Holding Street 
Riverside, CA 92501 

$550/m to 
$650/m 

Varies 

The Lighthouse San Diego 542 14th Street 
San Diego, CA 92101 

SASCA 90d to 6m 

                                                           
1 Updates, additions, and/or changes will be made at the request of the residential facility/treatment center. 

 
2 All residential resources offer drug and/or alcohol addiction counseling services 
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THE WHO AND HOW OF 3000.1 HEARINGS

With all the changes brought about by realignment, legislative changes and just the general bedlam that 
seems to be pervading the CDC these days it was perhaps a wise move for Board of Parole Hearings’ 
legal specialists to present clarification on proceedings for 3000.1 revocation hearings.  The overview of 
the 3000.1 hearings spelled out some changes which brought the process in line with legislation passed 
during realignment and subsequently caused some confusion in both prison and attorney circles.  

Perhaps the biggest change will be that those still subject to 3000.1 hearings will, after July 1, 2013, be 
facing a court, not parole commissioners or deputy commissioners.

As succinctly as possible, here are the factors:

Which Parolees Remain Subject to 3000.1 Hearings:

•	 Lifers convicted of First or Second Degree Murder, when the date of the crime occurred on 
or after Jan.1, 1983.

•	 Lifers convicted of specified sex offenses against minors, when the date of the offense oc-
curred on or after Sept. 9, 2010

•	 Parolees convicted of specified sex offenses, for which the parolee is required to register 
and one or more of the victims was a child under 14 years of age and the date of offense oc-
curred on or after Sept. 9, 2010.

•	 After July 1, 2013 these hearings, previously conducted by the Parole Board, will be held by 
the courts in the parolee’s county of residence.

The Hearing, post July 1, 2013.

The hearing itself is a two part process, the first being an evidentiary hearing to determine if there is 
a preponderance of evidence that indicates a violation of conditions of parole has occurred.  These 
conditions can be those set by the parole panel at the time of a grant or those imposed by individual 
parole agents during their supervision of the parolee.  

•	 The hearing will be held in “reasonable time” after the parolee’s arrest and the parolee has a right 
to counsel, including appointed counsel.  

•	 The parolee has a right to appear at the hearing and present evidence and/or witnesses in defense 
or mitigation of the charges 

•	 A right to disclosure of the evidence to be used against him and to confront and cross examine any 
witnesses against him

•	 The parolee has a right to a written statement of reasons for evidence relied upon in finding a viola-
tion of the law or a violation of the conditions of parole.
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If Evidence Warrants a Revocation Hearing:

o The initial 3000.1 hearing will be scheduled within 12 months of the evidentiary hearing.  No-
tices of the hearing will be sent DAs, VNOK, and AG’s office. Such notices are not required 
for officials in the local where the parolee now resides, the trial attorney or judge.

o The parolee is assigned an attorney and has the same rights at the 3000.1 hearing as at the 
original parole hearing, including ADA review, a chance for the VNOK to speak and an op-
portunity for the parolee attorney and DA to ask questions.  As with the parole hearing, the 
questions from the DA are to be clarifying questions only.

o The hearing panel takes as true the finding of the evidentiary hearing court that misconduct 
occurred.

o While the focus of the hearing is to be on the recent misconduct, but it will be considered in 
context of the recent and past history and other relevant suitability factors.

o The issue will be “”Whether the circumstances and gravity of the violation of law or viola-
tion of condition of parole are such that consideration of the public safety requires a more 
lengthy incarceration.”

o The outcome of the hearing will be either a grant or denial of parole

If Parole Is Granted:

o The new grant is subject to review; however the BPH has expressed its intention to com-
plete the review within 10 business days

o Following the review the BPH will issue a memo releasing the parolee from the 3000.1 pro-
cess; however, the individual may continue to be held on separate charges.

If Parole is Denied:

o If “circumstances and gravity of the violation of law or violation of condition of parole are 
such that  consideration of public safety requires a more lengthy period of incarceration 
(where have we heard that phrasing before?) parole will be denied and the parolee remains 
in custody.

o 3000.1 hearings shall then be scheduled on an annual basis.  Marsy’s Law denial lengths 
and Petitions to Advance do not apply

o The decision is subject to BPH review.

Subsequent Annual Hearings:

o Subsequent 3000.1 hearings will be scheduled within a year of the last (or initial) hearing un-
less the parolee (now prisoner) is “otherwise ineligible for release.”  This would include if he 
were an unrelated indeterminate term, or until he “reaches the third year prior to his earliest 
possible release while serving a separate determinate term or is incarcerated under similar 
circumstances.”
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•	 The same suitability standards apply as at a regular parole suitability hearing.

•	 A psych eval from the FAD may be prepared for the annual hearing.

Who Will Be Subject to 3000.1 proceedings:

o Any parolee sentenced to life term for a 187 PC conviction (first or second degree) for a 
crime on or after Jan. , 1983

o Those convicted of the following PC violations committed on or after Sept. 9, 2012:  PC 290 
(b); PC 269; PC 288.7; PC 667.51 (c); PC 667.71 (where the victim was a child under the 
age of 14) and PC 667.61 (j), (l) or (m).

o Any parolee sentenced after Sept. 9, 2013 who must register as a sex offender and one or 
more of the victims were under the age of 14, including:

o PC 261; PC 262; PC 264.1; PC 286; PC 288 (a), (b) (l); PC 288.5 and PC 289.

As confusing as the new regulations are, perhaps the best course of action is to avoid a 3000.1 hearing by 
remaining violation-free.

IN THIS ISSUE!
800 PenPal 
Hookups!

Inmate Crafters, Authors & Art-
ists

SELL YOUR ITEMS in 
INMATE-SHOPPER
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need to amend Penal Code § 2933.3 to include inmates 
assigned to minimum support facilities among those 
who are currently eligible under the law to receive 
two-for-one credit earning. (Id.) Violent inmates are 
currently capped at 15 percent credit earning, so 
amendment to Penal Code section 2933.1 is also 
required. In addition, CDCR would need to amend 
Cal. Code Regs. tit. 15 §§ 3042 et seq. & 3044(b)
(1) to permit inmates housed in minimum support 
facilities to receive two-for-one credit earning. (Id.) 
Because this measure requires regulatory changes 
subject to the Administrative Procedures Act (APA), 
the Legislature would need to waive the requirements 
of the APA to enable implementation of this measure 
before December 31, 2013. See Cal. Gov’t Code § 
11340 et seq. For passage as urgency legislation, 
these statutory changes would require a two-thirds 
vote of the Legislature.

Defendants estimate that, once the necessary 
authority is obtained, CDCR will need approximately 
90 days to implement this measure. Accordingly, 
the latest date by which these provisions must be 
amended in order for Defendants to be able to 
implement this measure by December 31, 2013 is 
August 15, 2013. 

Defendants have identified the following additional 
steps necessary to implement this measure once 
the necessary statutory and regulatory authority is 
obtained: 

Issue directive to the field regarding 
implementation of this measure (complete by 
approximately July 8, 2013); 

Identify the inmates who meet the criteria 
contemplated by this measure (complete by 
approximately August 1, 2013); 

Train staff regarding implementation 
(complete by approximately August 1, 2013); 
and

Review files for each inmate who meets the 
criteria and recalculate credits (complete
between approximately August 1 and 
December 1, 2013).

  CDCR/POLITICS

PARTICULARS OF GOOD TIME CREDIT 
PROPOSALS

 Below are the particulars of the proposed changes to 
good time credits made in the Governor’s plan to meet the 
population cap.  Any changes in the method and application of 
good time credits must be approved by the legislature before 
they can be applied.  So far, the legislature has declined to act 
on these proposals.  

a. Change State Law to Allow Minimum 
Custody Inmates to Receive 2-for-1

Credits.  If inmates housed in minimum custody 
facilities were to have their credit-earning rate 
increased to “two-for-one”—the same level of credit 
earning for inmates in fire camps—Defendants 
estimate that the population would be reduced by 
148 inmates by December 31, 2013.

If this measure is applied retroactively, the population 
could be reduced by an additional 89 inmates, for 
a total reduction of 237 inmates.  Plaintiffs’ expert, 
James Austin, estimated that retroactive application 
of this measure would reduce the population by 
4,000 inmates within four months of implementation.  
If implemented, each of these inmates would be 
“released” as a result of this measure for purposes 
of the PLRA. 

Defendants have no authority to implement this 
measure. To effect this change, the Legislature would 
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b. Change State Law to Increase 
 “Milestone Completion” Credits for
  Violent and Second Strike Offenders.

Defendants estimate that the prison population could 
be reduced by 126 inmates by December 31, 2013 
by providing “milestone completion” credits to violent, 
serious, and second strike inmates who are currently 
ineligible to receive such credits. 

These totals include 64 violent (non-strike) offenders 
and 62 second-strike inmates. 

This measure would also increase the credit-
earning cap from six to eight weeks.  If this measure 
is applied retroactively to the start of each eligible 
inmate’s sentence, the population could be reduced 
by an additional 1,134 inmates, for a total reduction 
of 1,260 inmates.  Extending these credits to violent 
and second-strike inmates would effectuate their 
“release” for purposes of the PLRA. 

Defendants have no authority to implement this 
measure. To effect this change, the Legislature 
would need to amend (1) Penal Code § 2933.1 to 
permit violent offenders to receive more than 15% 
credit earning capacity; (2) Penal Code § 667(c)
(5) & 1170.12(a)(5) to permit second-strike felons 
to receive more than 20% credit earning capacity; 
(3) Penal Code § 2933.05(a) to expand the credit-
earning cap to eight weeks; and (4) Penal Code § 
2933.05(e) to permit inmates sentenced under the 
Three-Strike Law, Penal Code section 290 (sexual 
offenders), and violent offenders, to receive program 
credits. (Id.) For passage as urgency legislation, 
these statutory changes would require a two-thirds 
vote of the Legislature.  In addition, amendment of 
these provisions would require a two-thirds vote of 
the Legislature or voter approval through the initiative 
process. 

Defendants estimate that, once the necessary 
authority is obtained, CDCR will need approximately 
90 days to implement this measure.  Accordingly, 
the latest date by which these provisions must be 
amended in order for Defendants to be able to 
implement this measure by December 31, 2013 is 
August 15, 2013. 

Defendants have identified the following additional 
steps necessary to implement this measure:

 Issue directive to the field regarding 
implementation of this measure (complete by 
approximately July 8, 2013);

· Identify the inmates who meet the criteria 
contemplated by this measure (complete by
approximately August 1, 2013);

· Train staff regarding implementation (complete by 
approximately August 1, 2013); and

· Review files for each inmate who meets the 
criteria and recalculate credits (complete
between approximately August 1 and December 1, 
2013).

          c. Change State Law to Expand 
              Credit-Earning Limits for Violent and

Non-Violent “Second Strike” Felons.

Defendants estimate that the prison population could 
be reduced by 66 inmates by December 31, 2013 if 
the credit-earning capacity of inmates convicted of 
“second-strike” felonies (excluding sex offenders) 
is expanded from 20% to 34%.  This total includes 
29 second-strike inmates convicted of a violent 
offense, and 37 second-strike inmates convicted 
of a non-violent offense. If this measure is applied 
retroactively, it could reduce the population by an 
additional 347 violent second-strike inmates and 
2,043 non-violent inmates, for a total reduction of 
2,456 inmates. Plaintiffs’ expert, James Austin, 
estimated that retroactive application of this measure 
would reduce the population by 6,034 inmates within 
four months of implementation.  Expanding credit-
earning capacity for these second-strike inmates 
would effectuate their “release” for purposes of the 
PLRA. See 18 U.S.C. § 3626(g)(4).

Defendants have no authority to implement this 
measure.  To effect this change, the Legislature must 
amend Penal Code §§ 667(c)(5) and 1170.12(a)(5) 
to permit second-strike felons to receive more than 
20% credit earning capacity. (Id.) Amendment of 
these provisions requires a two-thirds vote of the 
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Legislature or voter approval through the initiative 
process, because they are part of the Three-Strikes 
Law. Cal. Pen. Code § 1170.12(g). Passage as 
urgency legislation would also require a two-thirds 
vote of the Legislature. 

Defendants estimate that, once the necessary 
authority is obtained, CDCR will need approximately 
90 days to implement this measure.  Accordingly, 
the latest date by which these provisions must be 
amended in order for Defendants to be able to 
implement this measure by December 31, 2013 is 
August 15, 2013. 

Defendants have identified the following additional 
steps necessary to implement this measure:

  Issue directive to the field regarding 
implementation of this measure (complete by 
approximately July 8, 2013);

 Identify the inmates who meet the criteria 
contemplated by this measure (complete by 
approximately August 1, 2013);

Review files for each inmate who meets the 
criteria and recalculate credits (complete 
between approximately August 1 and 
December 1, 2013).

d. Change State Law to Expand 
Credit-Earning Limits for Violent
(Non-Strike) Felons.

Defendants estimate that the prison population could 
be reduced by 317 inmates by December 31, 2013 
if the credit-earning capacity of inmates convicted 
of violent felonies without a strike (excluding sex 
offenders) is expanded from 15% to 34%.  If this 
measure is applied retroactively, it could reduce 
the population by an additional 1,362 inmates, for a 
total reduction of 1,679 inmates.  Plaintiffs’ expert, 
James Austin, estimated that retroactive application 
of this measure would reduce the population by 
9,364 inmates within four months of implementation. 
Expanding credit-earning capacity for these inmates 
convicted of violent felonies would effectuate their 
“release” for purposes of the PLRA.

Defendants have no authority to implement this 
measure.  To effect this change, the Legislature would 
have to amend Penal Code § 2933.1 by a majority 
vote to permit violent offenders to receive more than 
15% credit earning capacity.  For passage as urgency 
legislation, these statutory changes would require a 
two-thirds vote of the Legislature.

Defendants estimate that, once the necessary 
authority is obtained, CDCR will need approximately 
120 days to implement this measure. Accordingly, 
the latest date by which these provisions must 
be amended in order for Defendants to be able to 
implement this measure by December 31, 2013 is 
August 15, 2013.

Defendants have identified the following additional 
steps necessary to implement this measure:

Issue directive to the field regarding 
implementation of this measure (complete by 
approximately July 8, 2013);

Identify the inmates who meet the criteria 
contemplated by this measure (complete by 
approximately August 1, 2013); and

Review files for each inmate who meets the 
criteria and recalculate credits (complete between 
approximately August 1 and December 1, 2013).

CDCR from pg 44
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VICTIMS’ SERVICES OFFICE
 ‘VERY SUCCESSFUL’ COLLECTING

Representatives of CDCR’s Office of Victims’  and 
Survivors Rights and Services (OVSRS) told Board 
of Parole Hearings members recently the office 
was “very successful” in collecting restitution from 
prisoners.  In calendar year 2012 OVSRS collected 
nearly $248 million in fines and restitution from 
prisoners and parolees.  

Of that, nearly $15 million is held in the “Unknown 
Victims” unit.  To date, nearly $5 million has been 
distributed to the five thousand victims who have 
been identified and tracked down. In the past, the 
State Franchise Tax Board only collected state 
income tax from free-worlders.  In March of 2010, 
however, the State Franchise Tax Board also began 
to collect restitution from active and discharged 
parolees.  

The 31-person staff of OVSRS recently stopped 
accepting and acknowledging letters of apology 
sent by lifers to victims via the OVSRS.  Instead, the 
OVSRS and the BPH are exploring ways to replace 
this service previously performed by the victim’s 
office.  Current suggestions include: the victim would 
write an apology letter to the victims and/or family.  
This letter would be sent to the custodial counselor, 
who would then include the letter in the lifer’s C-file, 
where it would become part of the record.  

While this would indeed verify the letter had been 
written, Life Support Alliance (LSA) expressed our 
concerns to the BPH, noting that we are aware of 
instances in which the lifer included an apology 
letter as part of the board packet, or sent a copy to 
the DA’s office in the county of commitment.  Many 
times these letters are critiqued by the board panel 
or the DA, and the contents or intent of the letter are 
found wanting, which can negatively affect the lifer’s 
chances of parole.  Our position is that prisoners who 
make a sincere effort to apologize for their actions 
should not be penalized for their lack of literary ability 
when writing their letters.  

The OVSRS report to the BPH also noted that last 
year, most likely due to their “very successful” money 
collection from prisoners and parolees, the office 
was able to double the stipend given to VNOK to 
attend parole hearings.  LSA continues to ask what 
the parameters of “victimhood” are and who may 
be considered a victim, but still has not received a 
satisfactory answer.  It appears that there are very 
few ground rules, besides the requirement that the 
individual self-identifies as a victim, or has been 
tapped as a representative by a victim or next of kin. 

This, one of the many unintended consequences 
of Marsy’s Law, along with aggressive recruiting of 
victims to attend parole hearings by DA offices in 
some counties, has led to an increase in the number 
of hearings where VNOK are in attendance, and a 
sharp increase in the numbers of participants at a 
hearing.  Over three dozen VNOK are expected to 
attend an upcoming hearing.  

In a related matter, the BPH has postponed adoption 
of a proposed Administrative Directive designed to 
give commissioners guidance on conducting hearings 
where VNOK and/or their appointed representatives 
are present.  The proposed directive, first laid out the 
various Penal Code Sections related to the subject, 
then went on to  explain;
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“Victims, their next-of-kin, members of the victims’ 
families, and two designated representatives have 
a constitutionally protected right to provide impact 
statements at all parole hearings.  Generally 
speaking, impact statements should address the 
speaker’s views concerning the prisoner and the 
case, especially the prisoner’s suitability and the 
effect of the crime on the victim.  It should be 
noted that impact statements by representatives 
are statutorily limited to the effects of the crime 
on the victim.  It should also be noted that impact 
statements may be made in person, via audio or 
video conference or submitted to the board as a 
written, audiotaped or videotaped statement.”

“The Board shall ensure that all victims and 
other statutorily authorized parties are afforded 
an opportunity to provide an uninterrupted 
impact statement at any proceeding related to 
a prisoner’s potential release.  The Board shall 
also ensure that all impact statements, including 
written and recorded statements received at 
or before the start of the proceedings, are 
considered in their entirety prior to rendering a 
decision, that questions are not put to the victims 
or other authorized parties by the prisoner or the 
prisoner’s attorney during the proceedings; and 
that victims and other authorized parties are heard 
last, except in rare instances when the presiding 
hearing officer determines additional information 
must be considered to rebut potentially inaccurate 
information.” 

While in normal circumstances an Administrative 
Directive such as this would be a routine item for the 
Board’s consideration and approval, this particular 
draft sparked lively comment and question at the 
BPH Executive Meeting.  Commissioners had 
several questions on specific instances and LSA 
brought several concerns to the table as well.
Among the questions we posed were:

o What if inaccurate information, including ac-
cusations of other crimes, unrelated to the life 
crime are made by victims or representatives 
during their comment period? If these individu-
als are allowed to speak last, without interrup-

tion, how is the prisoner or his attorney to alert 
the panel to any inaccurate or hearsay accusa-
tions?

o If the VNOK statements are to be uninterrupted 
how is a presiding commissioner to restrain ob-
viously unrelated information for being present-
ed?  How are they to halt a representative who 
is overstepping legal bounds, which require 
them to speak only to the effects of the crime 
on the victim, instead of the effects on family, 
friends or community?

o What if letters from victims and/or represen-
tatives, containing damaging allegations, are 
contained in a prisoner’s confidential file, where 
these possibly extraneous and unsubstantiated 
allegations are unknown to the prisoner or his 
attorney?

o If victims’ statements are not to be interrupted, 
how shall a commissioner handle a hearing in 
which the victims and/or family become so emo-
tionally over-wrought that they speak directly to 
the prisoner?  What should be done if the victim 
and/or family resorts to name-calling, disparag-
ing remarks, or engages in other unsuitable be-
havior?  

After considerable discussion by the board members, 
the draft directive was sent back to the legal team 
drawing board to be redrafting and reconsidered at a 
future meeting.  This is not likely to be the end of this 
discussion.  
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being awakened up to 26 times in a 12 hour period.  

Testimony from enemy combatants imprisoned 
at Guantanamo Bay by the US military who were 
subjected to sleep-depriving actions reported being 
awakened only an average of every 2 hours, 50 
minutes. Interestingly this new policy comes amid 
rumors of a possible new hunger strike planned 
by long-term SHU inmates at Pelican Bay State 
Prison. 

And the coercion techniques don’t stop there.  At 
Pleasant Valley State Prison inmates in segregated 
housing are reportedly being told if they decide to 
participate in a new hunger or work strike their 
personal canteen items, including toiletries, will 
be confiscated.  From Ironwood come reports 
of prisoners on the main line being told to sign 
a statement verifying they are not a part of any 
prisoner movement (not limited in definition to 
gangs, such as activist groups) or be faced with a 
stint in ‘the hole.’

If true, and as always in such matters it devolves 
to a ‘he said (blue)-he said (green)’ situation, these 
trends are concerning, most especially in light 
of Beard’s confirmation.  When initially named 
by Brown, Beard’s reputation as an advocate for 
family contact had an encouraging ring.  Further 
investigation, however, has revealed that there are 
other considerations to a Beard leadership.

Beard has been not only been largely silent, 
other than a few press conferences to bolster 
the Governor’s position on population numbers, 
but also disturbingly elusive.  Few outsiders have 
had the opportunity to speak with the Secretary-
presumptive, a vast difference from former head 
of CDC Matt Cate, who frequently issued press 
statements, replied to requests for interviews, 
attended confirmation hearings of his underlings 
and spoke frequently on the record.  At confirmation 
hearings of 6 - CDCR/BPH officials in the last 6 
weeks Beard has been a no-show.

Perhaps most tellingly, the Secretary’s page on the 

TROUBLING TIMES

As the TV commercial says, 
“These are troubling times in the kingdom.”  

Amid continued court fights between the Governor, 
supported by his hand-picked Secretary of 
Corrections candidate, Jeff Beard, on federal court 
orders to meet Constitutional standards, confusion 
of mass transfers (for Valley Fever, chronic medical 
conditions, out of state) and the continuing changes 
of realignment now comes word of some new and 
disquieting practices regarding SHU prisoners and 
activism.

At the end of May CDCR revised practices of its 
administrative segregation (AdSeg and SHU) 
welfare check policy to more Draconian standards 
that smack of controversial techniques practiced by 
US intelligence agencies.  While CDCR policy has 
always required welfare checks to be completed at 
staggered intervals (not to exceed 30 minutes), in 
practice institutions were conducting checks every 
30 minutes (two per hour). This was done, allegedly, 
in an effort to limit individuals’ opportunity to harm 
themselves, a major concern in segregated housing 
units, which experience a large number of suicides.

The revised policy, reportedly approved by Beard,(to 
who recently was confirmed before Senate Rules 
Committee), makes it clear that the span of time 
between checks must not exceed 30 minutes, 
resulting in a minimum of three checks per hour. So 
in practice inmates in segregated housing, whether 
in actual danger of committing self-harm or not, are 
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CDCR website contains no information on how to contact 
his office.  All other divisions and positions, from the 
ombudsman to the Governor, have contact instructions 
on their webpages within the CDCR site.

Also troubling are Beard’s past actions.  When head of 
Pennsylvania’s Corrections Department Beard headed 
a successful barring of reading material or pictures of a 
non-religious nature for long-term solitary confinement 
prisoners.  Presently there is no such policy in effect 
in California.  Beard has yet to issue any statement 
regarding his philosophy or views on long-term solitary or 
SHU confinement or to respond to a list of demands from 
SHU prisoners sent to CDCR and the Governor earlier 
this year.

These and other issues are of growing concern to prisoner 
advocates as Beard’s June hearing approaches.  LSA, on behalf 
of our members and other organizations, has submitted to  
Senate Rules Committee members of list of questions we hope 
they will explore with Beard during his pre-hearing talks with the 
Senators or at the hearing itself.  Our hope is these issues will 
be addressed in the public hearing and if not, we are prepared 
to place our concerns on the public record and ask that not only 
Beard, but the Senators, be obliged to provide some responses.

THE MARKETING EFFECTS OF REALIGNMENT

Amid much whining by cities and counties as the realignment of state prisoners continues a new, 
and perhaps unintended consequence of the prison population decrease is beginning to emerge; a 
shortage of orders for some prison made-goods.  The Bloomberg Business Report recently reported 
that last year the Prison Industry Authority, known as Calpia or just PIA, was in the red, and the situ-
ation appears to be the same this year.

But this is a self-fulfilling prophecy, as the biggest consumer of inmate-made goods are prison in-
mates, and as their numbers decrease the demand for prison sneakers (ever fashionable), eyeglasses 
(all plastic, for prisoners) and cutting meat for chow halls (prime quality, of course) decreases as well.  
The thinning ranks of prisoners also means less workers available to fill the few slots, with pay ranges 
from 35 to 95 cents an hour.

So the cycle of less demand, less available workers and more red ink continues to swirl.
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SEC. OF CDCR CONFIRMED
--BARELY--

AND IT WASN’T PRETTY
June 19th

Gov. Jerry Brown’s pick to lead CDCR and the state 
through the continuing challenges of realignment made it 
through the first hurdle of confirmation recently, when he 
was affirmed by the Senate Rules Committee, by the skin 
of his teeth.  In vote along party lines and after facing 
considerable opposition from prison activists, Dr. Jef-
frey Beard, late of Pennsylvania Department of Correc-
tions, was affirmed on a 3 to1 to1 vote, with Republican 
Senator Jean Fuller voting no and Republican Senator 
Bill Emmerson declining to vote.  Affirming votes came 
from Democrat Senators Darrell Steinberg, Hannah-Beth 
Jackson and Richardo Lara, providing three yeas, the 
minimum needed.

Secretary J. Beard 
The relative lengthy hearing featured some real hard-ball 
questions to Beard from the Senate panel, both Republi-
can and Democrat, and a parade of opposition testimony, 
led by Life Support Alliance (LSA).  And while none of 
those in opposition to Beard entertained any delusions 
that he would not be confirmed, we were, through testi-
mony and pre-hearing legislative foot-work, able to se-
cure from Beard (via an on- the-record promise to Sen. 
Steinberg) inclusion of outside stakeholders (prisoner ad-
vocates) in the discussion on programs and policy, a clear 
statement of Beard’s goals for CDC and a commitment 
for a follow-up hearing in January to assess the progress 

of the changes in motion.  

The hearing happened on the eve of CLN’s press dead-
line, so a more in depth report on the event, our part and 
Beard’s promises will follow in the next issue and in our 
free monthly newsletter, Lifer-Line.  LSA was able to 
alert the advocacy community to Beard’s confirmation 
hearing and our fellow organizations responded quickly 
and in force, bringing to the podium a collection of di-
verse groups with various concerns, from Legal Services 
for Prisoners with Children, to representatives for the 
Pelican Bay SHU inmates to Justice Now to detail for the 
Senators what we saw as Beard’s and the administration’s 
shortcoming in dealing with prison issues and asking for 
answers and commitment.

Sen. Darrell Steinberg
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NATIONAL

POSTCARD ONLY INMATE 
MAIL RULED ILLEGAL

Various jurisdictions in the US that currently restrict incoming and 
outgoing inmate mail to post cards only, usually under the guise of 
eliminating possible contraband introduction, may soon have to find 
another, Constitutional method of intercepting mailed contraband due 
to a recent ruling by a federal judge in Oregon.  In a ruling released the 
last week of May US District Judge Michael Simon ruled such practice is an unconstitutional violation of 
the First Amendment (Free Speech) rights of inmates and those who correspond with them, including a 
monthly national law journal, whose parent company publishes Prison Legal News.

Last year Simon enjoined the St. Helens, in Columbia County, Oregon jail from continuing its, at that 
time two year policy, of restricting all inmate mail to postcards.  The judge noted Columbia County did 
not claim to have imposed the restriction for contraband interception and called the policy “a solution in 
search of a problem.” The County had claimed it was acting in concert with other Oregon counties, and 

citied Maricopa County Arizona’s nationally 
infamous Sheriff Joe Arpaio as the first to 
use the post card only policy, where it was 
justified as not only a defense against drugs 
entering the penal system but also a time 
and effort saver for staff.  In Arpaio’s gulag 
prisoners can still send out-going letters, 
but all incoming mail is limited to post cards.

Alex Friedmann of the Human Rights 
Defense Center, based in Vermont and 
publisher of Prison Legal News, said 
challenges to the policy in other districts that 
long languished from the lack of available 
case law can point to the Oregon decision 
as a precedent.  “This is the first time to our 
knowledge, and we’re pretty much the go-to 
people on this, that this policy has gone to 
trial on the merits and the court has struck it 
down,” said Friedmann.

At this point Judge Simon’s finding of fact 
applies exclusively to Columbia County 
and did not assess damages, which 
will be done either by a jury trial or by a 
settlement, but, given that similar practices 
extend throughout the county it’s a safe bet 
challenges to other such restrictions will be 
forthcoming.



         Volume 9   Number 3 #51       JUNE 2013CALIFORNIA   LIFER   NEWSLETTERTM

54

LSA’s SECOND LIFER FAMILY
 SEMINAR HELD IN SACRAMENTO

On Saturday, May 18, LSA conducted an all-day 
seminar at the Sacramento Community Based 
Coalition (SCBC) reentry facility here in Sacramento 
to educate lifer families about parole readiness and 
parole success.  More than 30 families in Sacramento 
and surrounding areas gave up a day of visiting with 
their lifer to come and learn how they can help their 
loved one become suitable for parole and build a 
strong and effective parole and relapse prevention 
plan.

During the course of a very full 8 hour day topics from 
self-help to psych evals to transitional housing were 
discussed and information provided.  We walked 
the attendees through the mechanics of a parole 
hearing, discussed how to proceed in the absence 
of adequate self-help groups available to lifers and 
provided a meaty packet of written information, that 
included recommended self-help books and courses, 
tips on writing support letters and what affect the 
pending prison population cap might have on lifers.

Other topics were the FAD-fish or foul?, what exactly 
is ‘insight’ and the importance of family contact and 
unity, not only in becoming suitable but in success 
after release.   Attendees heard from paroled lifers 
about the unexpected challenges faced after release 
and how to help overcome them and participated in 
a two hour question and answer session with one of 
the state’s leading lifer attorneys.

Saturday’s “Doing Life as a Family” event was part of 
a series of such seminars LSA is holding throughout 
the state for lifer families, where we not only seek to 
educate but also engage in much learning ourselves.  

What we learned from this most recent meeting was 
that lifers are concerned about the dearth of self-
help and therapy available, that finding transitional 
housing is a continuing challenge and that lifers, once 
granted a date, need some heads-up information 
and suggestions on the unforeseen obstacles they 
will face on coming home.

We are all aware of the challenges of housing and 
employment, but ex-lifers tell us of the embarrassment 
and frustration of trying to figure out new-fangled 
public restrooms where the faucets have no taps to 
turn water on and off, what to do halfway through 
a pedestrian crosswalk when the signal suddenly 
holds up a red hand indicating you should stop and 
the difficulties of finding the now nearly extinct pay 
phone if you can’t afford a cell phone.

LSA believes these issues could and should be 
addressed during the obligatory 120-150 day 
waiting period between the granting of parole and 
actual release.  Toward that end, we are formulating 
suggestions on how to provide this information to 
lifers while still in prison using volunteers or perhaps 
existing self-help groups.  We anticipate submitting 
suggestions and comments to the Board of Parole 
Hearing’s Rehabilitation Programs Advisory 
Committee in the very near future, in the hope that we 
might be able to find a way to facilitate this process.

Another seminar for lifer families is being planned 
for October in the Bay Area, with a return to the Los 
Angeles area contemplated, as the demand in that 
locale is high.  We hope to make these seminars a 
regular part of our outreach and education efforts, as 
unfortunately new families are sucked into the CDCr 
system and new changes in policy and BPH/parole 
matters make the hearing situations fluid.

John Dannenberg

Workshop attendees

LSA 
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LIVIN’ THE REAL LIFE

Yusef-Andre Wiley
How long were you in and what prison did you parole 
from?

 I served 21 years and was paroled May 24, 2012 
from Avenal State Prison.

Parole via BPH or court?
 I earned my freedom through the BPH

What’s the best thing about being home?
 Being able to serve my family, being there for them is the best thing about being home.

What are you doing now?
 I work as a High School teacher for a private school in Fremont California. I teach Islamic Studies, 
African American studies and Arabic. But I also do after school mentoring and P.E. for the boys.

What has been your biggest challenge since being paroled?
 My biggest challenge is be restricted from travelling to visit other family members and wearing a 
GPS.

What advice do you have for those going to the board and for those about to be paroled?
To slow down and not move too fast. Take it slow and stay involved with some type of self-help 
and community activities (before and after being given a date). This would include spirituality. This 
is my advice.

You were one of the founders of the self-help group first called Timeless, now a non-profit organization 
called Timelist that continues to work both within prisons and with those, especially at risk youth, on the 
outside.  What is the situation with Timelist now?

We are trying to be really structured as an organization, have a tight financial plan so that we can 
obtain grant money to push Timelist forward. We need to be able to hire employees to be a really 
effective organization. We don’t want donations to be the primary source of our income, even 
though we welcome donations.

To date, at least 32 men who participated in Timeless/Timelist have successfully achieved parole.

For further information on Tayba Foundation, home of Timelist contact:

Tayba Foundation
P.O. Box 8360 Fremont, CA 94537
Email info@taybafoundation.org
Phone 510.754.1217
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GOOD ADVICE

1.     Do not walk behind  me, for I may not lead. Do not walk ahead of me, for I    may not follow. 
Do not walk beside me for the path is narrow.. 

In fact, just piss off and leave me alone.
 
2.  Sex is like air. It’s not that important unless you aren’t getting any. 
 
3.  No one is listening until you fart. 
 
4.  Always remember you’re unique. Just like everyone else. 
 
5.  Never test the depth of the water with both feet. 
 
6.  If you think nobody cares whether you’re alive or dead, try missing a couple of mortgage 
payments. 
 
7.  Before you criticise someone, you should walk a mile in their shoes. That way, when you 
criticise them, you›re a mile away and you have their shoes. 
 
8.  If at first you don’t succeed, skydiving is not for you. 
 
9.  Give a man a fish and he will eat for a day. Teach him how to fish, and he will sit in a boat and 
drink beer all day. 
 
10. If you lend someone $20 and never see that person again, it was probably well worth it. 
  
11. If you tell the truth, you don’t have to remember anything. 
 
12. Some days you are the dog,  some days you are the tree. 
 
13. Don’t worry; it only seems kinky the first time. 
 
14. Good judgment comes from bad experience ... and most of that comes from bad judgment. 
 
15. A closed mouth gathers no foot. 
 
16. There are two excellent theories for arguing with women. Neither one works. 
 
17. Generally speaking, you aren’t learning much when your lips are moving. 
 
18. Experience is something you don’t get until just after you need it. 
 
19. We are born naked, wet and hungry, and get slapped on our arse - then things just keep getting 
worse.. 
 
20. Never, under any circumstances, take a sleeping pill and a laxative on the same night.  
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NOTICE

California Lifer Newsletter does 
not exchange postage stamps for cash; 
postage stamps are accepted only as 

payment for subscriptions to CLN at the rate 
of 6 books of Forever stamps for a year’s 
subscription.  We do not accept stamps or 

trust withdrawals for the purpose of ordering 
quarterly packages. We will send a single 

back issue of CLN on request, but no more 
than 2 issues per year.  

We will not send CLN one issue at a time.

Please note the correct address for 
California Lifer Newsletter, address changes 

or subscriptions, is 
PO Box 277, Rancho Cordova, Ca. 95741.

LIFER Contribution

CLN was sent this letter and is grateful to the 
contributor. He wishes to remain anonymous.

Real Self Help
Where does the Lifer’s help come from? The truth is 
there are very few people willing to help the Lifers.  
The Lifer population is the most despised cross sec-
tion of people in society and in the system.  Conse-
quently, we have a precious few options as I see it.

We can get off our butts and help ourselves, or (at 
the very least) we can support the few people who 
are willing to help us… help ourselves.

That is exactly what California Lifer Newsletter (and 
LSA) does!

It gives every Lifer a much needed helping hand. Just 
consider for a moment what the CLN provides. It’s 
foremost the best resource I know of that provides 
current state and federal case law that governs the 
actions of the BPH and the Governor’s office. It also 
provides the latest information on every helpful or 
harmful action that affects each and every Lifer (and 
their families) in California.

Consider for a moment the fact that CLN is now 
read by BPH Executive Officer and Board Commis-
sioners. Senate members review resources sent to 
them from LSA/CLN before Senate confirmation 
hearings as well. Get it? That means the very people 
that have the power to decide are reading CLN. 

Why? Because they see it for what it is, an excellent 
resource for and on Lifers, their rights, their needs, 
their frustrations and struggles.

So why aren’t we supporting California Lifer News-
letter? I too, am guilty of taking CLN and the good 

people (unpaid volunteers) who work so hard to 
provide it for granted. Not anymore! I give what 
I can because if the CLN goes away, what is left? 
Where does my information and help come from? 
Where’s my voice? Without CLN I lose the ability to 
help myself.

If you are a LIFER in California prison do yourself a 
favor and get some real self-help. Support the CLN 
with a subscription or donation now. That canteen 
or package won’t change your life! The people be-
hind CLN on the other hand are working hard to 
change the future for every Lifer. For the Lifer popu-
lation, the 3 judge panel is pie-in-the-sky and won’t 
help you! We are untouchable politically people, get 
a clue…The same people who walk the halls weekly 
down at the Capitol advocating for your freedom…
saying that many Lifers have earned their freedom 
are the ones you can support with subscribing to 
CLN. 

They desperately need and deserve your help, 
please give a damn and help them help you.
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CLN SUBSCRIPTION FORM

I am enclosing $________ or _____ stamps (4 .45cent stamps = $1)

My name, ID, and complete mailing address:

___________________________________________

___________________________________________

___________________________________________

SUBSCRIPTION RATES (after March 1st, 2013)
Inmates: 1 Year $30; 2 Years $50; 3 Years $75
Other: 1 Year $90; 2 Years $170; 3 Years $250

Back issues: $6.00 (or 20 stamps) each
sent to CLN, P.O. Box 277, Rancho Cordova, CA 95741



CLN
California Lifer Newsletter
P.O. Box 277
Rancho Cordova, CA 95741

Change Service Requested

WHEN DOES YOUR SUBSCRIPTION TO CLN EXPIRE?

Your subscription will expire on the date indicated on the first line of the mailing label above.  
After that date, you will not receive further issues of CLN without renewal.
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