
    Volume 10   Number 6 CLN #60 Nov/Dec  2014

CALIFORNIA   LIFER   NEWSLETT E R TM

Table of Contents

State Court Cases......  1-34
Editorial ...................   4 & 35                                                  
BPH News ...............    36-47
Commissioners  ......    38-39
Summary
CDCR News ............    48-51
Politics ....................     52-53
Parole News ............     53-55
Subscription Form ..   59

CALIFORNIA LIFER NEWSLETTER

PO BOX 277
RANCHO CORDOVA, CA 95741
Contact LSA @ (916) 402-3750
lifesupportalliance@gmail.com

COURT CASES (in order)
  Reviewed in this Issue:

Gilman v. Brown
People v. Gene Atkins

   People v. Keandre Windfield 
   In re Robert G. Butler
   In re Tyrone Richardson
   In re Renee Alspaw
   In re Anthony Broussard
   In re [ --- ]
   In re Christopher Murray
   People v. Luis Palafox                    
   People v. Nicholas Harris
   People v. Christopher Canon
   Johnson v. Superior Court
   People v. Steven Anthony
   People v. Aparicio
   People v. Brimmer

People v. Chubbuck
People v. Willie Lee Brown
People v. Garateix
People v. Goodwin
People v. Mouton
People v. Armando Garcia

   People v. Neste
   Teal v. Superior Court

State and Federal Court Cases
by John E. Dannenberg

Editor’s Note: 
The commentary and opinion noted in 
these decisions is not legal advice.

STATUS OF 
GILMAN V. BROWN

Gilman v. Brown
USDC (N.D. Cal.) 

Case No. 05- 00830-LKK-CKD
[Ninth Circuit Court of Appeal Case 

No. 14-15613]
July 22, 2014

September 22, 2014

   This case, of continuing interest to 
all lifers whose crimes predated Nov. 
8, 1988, but whose BPH grants of 
parole were reviewed by the Gover-
nor, is still in the briefing stage.  On 
11/24/14, the Court extended the due 
dates for the next briefs.

Appellee/Appellant Richard M. Gil-
man’s Unopposed Motion to Extend 
Time to File Answering Brief until 
December 24, 2014, is GRANTED. 
The third brief on cross-appeal is due 
January 23, 2015; and the optional re-
ply brief is due 14 days after service of 
the third brief on cross-appeal.

STATE SUPREME COURT 
GRANTS REVIEW IN 

TWO RECENTLY 
REPORTED CASES

   The following two cases were report-
ed as published decisions in CLN #59.  
However, the California Supreme 
Court recently granted review in both, 
which has the effect of depublishing 
the cases until further notice.  

People v. Gene Atkins
___Cal.4th ___; CA 2(5); 

No. B253416 
September 4, 2014

   This case concerns the novel ques-
tion of whether a prisoner is eligible 
for Prop. 36 resentencing even though 
his commitment offenses included se-
rious felonies, IF he was not serving an 
indeterminate term for those offenses.  

People v. Keandre Windfield
___Cal.4th ___; CA 4(2); 

No. E055062 
August 19, 2014

   Two crime partners, Windfield, 18, 
and Johnson, 17, were sentenced to 90 
years to life.  They petitioned for resen-
tencing based on that term’s equiva-
lence to an LWOP sentence.  In a pub-
lished opinion, the Court of Appeal 
remanded the 17 year-old’s case, but 
not the 18 year old’s, for resentencing 
based on individualized consideration 
of the factors enumerated in Miller v. 
Alabama (2012) 132 S.Ct. 2455
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PUBLISHER’S NOTE

    ***

California Lifer Newsletter (CLN) 
is a collection of informational 
and opinion articles on issues 
of interest and use to California 
inmates serving indeterminate 
prison terms (lifers) and their 
families.  

CLN is published by Life 
Support Alliance Education 
Fund (LSAEF), a non-profit, 
tax-exempt organization located 
in Sacramento, California.  We 
are not attorneys and nothing in 
CLN is offered as or should be 
construed as legal advice.

All articles in CLN are the opinion 
of the staff, based on the most 
accurate, credible information 
available, corroborated by our 
own research and information 
supplied by our readers and 
associates.  CLN and LSAEF 
are non-political but not non-
partisan.  Our interest and 
commitment is the plight of lifers 
and our mission is to assist them in 
their fight for release through fair 
parole hearings and to improve 
their conditions of commitment.

We welcome questions, comments 
and other correspondence to 
the address below,  but cannot 
guarantee an immediate or in-
depth response, due to quantity of 
correspondence.  For subscription 
rates and information, please see 
forms elsewhere in this issue.
  

CLN is trademarked and 
copyrighted and may not be used 

or reproduced in any 
way without consent 

of the publishers
*****

GOVERNOR’S DENIAL 
UPHELD, SUPERIOR 
COURT REVERSED, 

WHERE GOVERNOR DID 
NOT RELY ON EVIDENCE 
CONTAINED IN LETTERS 

FROM VICTIMS’ 
NEXT OF KIN

In re Robert G. Butler
___Cal.App.4th___; CA2(8); 

B253193
December 4, 2014

   
   Petitioner Ronald G. Butler (not to be 
confused with Roy Butler, whose cases 
we reported earlier), was sentenced to 
two concurrent terms of 27 years to 
life for the 1985 murders of two for-
mer acquaintances.  Following a truly 
exemplary rehabilitative program in 
prison, he was found suitable in 2012, 
but Governor Brown reversed.  

   The main issue was whether “heart-
felt” letters and affidavits from the vic-
tims’ families sent to the Governor, 
which were not part of the administra-
tive record before the Board, were im-
properly relied upon by the Governor.  
The Superior Court had granted writ 
relief, finding that the Governor had 
violated the law that precludes reliance 
upon such extra-record evidence.  

   On the State’s appeal, the Court of 
Appeal disagreed, finding that the 
Governor had been “concerned” 
about, but had not relied upon, these 
letters when citing the evidence upon 
which he based his reversal decision.  
These letters, he stated, should be con-
sidered by the Board at Butler’s next 
hearing.  Further analyzing the rea-
sons cited by the Governor for his re-
versal, the Court of Appeal found they 

were supported by “some evidence” in 
the record before the Board that dem-
onstrated current dangerousness.

   The Governor’s angst revolved 
around Butler’s stated reasons for his 
alleged point-blank shooting of each 
victim while they lay sleeping.  (Em-
phases added below.)

“From the evidence, it seems 
reasonably clear that Mr. Butler 
is not revealing his actual state 
of mind that led up to his brutal 
execution-style murders of Mr. 
Jones and Mr. McClendon, or he 
doesn’t understand the dynam-
ics underlying his behavior.  At 
his 2009 Board and 2012 psy-
chological evaluation, Mr. Butler 
stated that he killed Mr. Jones 
because of his ‘emotional im-
maturity’ rooted in his mother’s 
abandonment of the family when 
he was two years old.  This feel-
ing of abandonment, he claims, 
‘led me to write an emotional life 
script of parental reconciliation’ 
in which he sought affection and 
attention from parental figures, 
including Mr. Jones.  He told the 
psychologist he felt deceived and 
rejected by Mr. Jones, and was 
‘attempting to process the grief 
over the end of my parental-
child relationship with Robert 
Jones.’

“I find Mr. Butler’s explanations 
for why he murdered Mr. Jones 
incomprehensible.  Emotional 
immaturity and anger over his 
mother’s abandonment twenty 
years prior do not adequately ex-
plain why Mr. Butler would react 
with such extreme violence over 
Mr. Jones’s rejection of him.  Ac-
cording to the 2009 transcript, 
Mr. Butler felt rejected because 
Mr. Jones ‘used to bake him 
cookies and write him at school 
and he stopped doing that.’  There 
are clearly deeper, unexplored or 
unexplained reasons that would 
drive a twenty-two year old man 

see Butler pg. 5
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EDITORIAL

Continued on page 35

Hard to believe that January will mark the 5th 
anniversary of Life Support Alliance.  In many ways 
it seems only a short time ago Gail Brown and I 
(Vanessa) with the help and encouragement of 
our then-incarcerated husbands (Barry and David, 
respectively) decided we’d had enough of lifers 
being left out of every conversation about who can 
be released and why, yet other moments seem like 
we’ve been in this whirlwind forever.

Sitting in a low-cost neighborhood diner we 
decided that if no one else was audacious enough 
to take on the lifer cause then we would.  Our first 
aim was to remind the powers-that-be (legislators, 
board members, media and public) that lifers, of 
all identifiable prisoner cohorts, were the safest 
group to release—and cost the most money to 
continually incarcerate.  Our mantra chant became 
‘lifers recidivate at less than 1%.’  So imagine our 
delight when a board commissioner, speaking to 
the Senate Rules Committee at his confirmation 
earlier this year, told that Senate body—“lifers 
recidivate at less than 1%!”  

Our next goal became cracking the monolithic face 
of the Board of Parole Hearings.  A few months into 
the existence of LSA we began attending every 
monthly Executive (public) meeting of the Board 
and, using the public comment venue, always 
found something we felt the commissioners needed 
to know or be reminded about.  We’ve become a 
fixture at those meetings and even the security 
guards know us and look for us—seriously, we 
don’t think they could hold those meetings if we 
weren’t there.

What was at first an uphill battle, complete 
with reluctance from the BPH administration to 
cough up public record documents, like hearing 
transcripts, has become a mutually respectful 

working relationship with the BPH.  And we can’t 
take full credit for that—the change of administration 
via Gov. Brown’s appointment of new Executive 
Director Jennifer Shaffer and Ms. Shaffer’s 
commitment to open government and following the 
law happily coincided with our push to learn more 
about the parole process and share what we learn.  
Our interaction with the BPH has become a two-way 
street of information and knowledge, hopefully to 
the benefit of all concerned.

Then we decided to go public with our opinions and 
comments on prospective parole commissioners, 
by testifying at their confirmation hearings.  What 
had once been an sparsely attended event where 
opposition, if any was voiced, came in the form of 
‘we don’t like Mr. X because he never gives grants,’ 
is now an occasion where the Senators get real 
information about the performance of potential 
commissioners.  We know, because we’re the 
ones bringing them that information, based not on 
emotion or even grant rates, but on facts, research 
and analysis.  And it has had an impact.

As more lifers come home (and Division of Adult 
Parole Operations--DAPO) now indicates there are 
about 1,900 lifers on parole, we’ve begun to establish 
the same sort of working relationship with DAPO 
that we have with BPH, and are able to assist those 
paroled lifers with the tribulations of starting over.  
Again, this exchange of information and knowledge 
is facilitated by the appointment of an above-board 
Director at DAPO, concerned about the success 
of parolees and less interested in finding ways to 
trip them up.  DAPO Director Dan Stone has said 
DAPO is now in the business of reintegration, not 
reincarceration and while he faces a daunting task 
in changing DAPO culture he seems committed to 
the job.  

e T H E  Y E A R  e
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to kill two people in premedita 
tion merely because he was get-
ting the cold shoulder from a fa-
ther figure.

“Mr. Butler’s explanation of how 
he murdered Mr. McClendon is 
also unconvincing.  Mr. Butler 
told the Board in 2012 that he 
did not know Ronald McClen-
don and was not aware that any-
one was sleeping on the couch in 
the living room.  He claims that 
as he tried to leave the house, he 
heard the sound of Mr. McClen-
don pulling the blanket over his 
head and reacted, shooting 
him.  However, Mr. Mc-
Clendon was shot twice, at 
close range.  I find it hard to 
believe that Mr. Butler was 
only reacting to the sound 
of a shifting blanket when 
he shot Mr. McClendon not 
once, but two times from 
only a few feet away.  Fur-
thermore, Mr. Butler’s scarf 
was found in the kitchen 
and his keys were found in 
his old bedroom.  As the 
2009 Board pointed out, 
Mr. Butler would have had 
to walk by the couch several 
times to leave his belongings 
in these different rooms, and 
somehow fail to realize that Mr. 
McClendon was on the couch.

“I am also concerned by new in-
formation brought to my atten-
tion by the Los Angeles County 
District Attorney’s Office and by 
Mr. McClendon’s brother in let-
ters to me following the Board’s 
grant of parole.  Enclosed in 
these letters are declarations 
from Gene McClendon, the 
brother of murder victim Ron-
ald McClendon, and William 
Alton, a former friend of Mr. 
Butler’s and cousin to the Mc-
Clendons. [ ]  Both declarations 
aver that the McClendon broth-
ers had known Mr. Butler for 
four years prior to the murders, 
and had socialized on numer-
ous occasions with Mr. Butler 

Butler from pg. 2 at track meets and family din-
ners.  Mr. Alton also states that 
he spoke to Mr. McClendon on 
the night of the murder and that 
Mr. McClendon told him:  ‘Rob 
[Butler] was tripping me about 
sleeping in his room and said he 
[Butler] ‘didn’t want me sleeping 
in his room anymore.’ ” [ ] If this 
information is true, it is trou-
bling that Mr. Butler would deny 
even knowing who Ronald Mc-
Clendon was and deny knowing 
that Mr. McClendon was staying 
at Mr. Jones’s house for several 
weeks.

“It is imperative that the Board 
give full consideration to this 
information and provide Mr. 
Butler with an opportunity to 
respond at his next suitability 
hearing.”

   In its analysis, the Court distin-
guished between information relied 
upon taken “from the evidence,” ver-
sus later information that “concerned” 
the Governor.

When discussing the new dec-
larations, the Governor said he 
was “concerned by new informa-
tion.”  (Italics added.)  After set-
ting forth the contents of those 
declarations, the Governor said 
that this information was “trou-
bling” and “raises serious ques-
tions” if it were true.  The Gov-

ernor said the Board must fully 
consider this information and 
give Butler an opportunity to re-
spond at his next parole hearing.

When discussing the matters he 
relied upon that had been before 
the Board, the Governor referred 
to the “evidence” that led him to 
find that Butler’s explanations 
were incomprehensible, that his 
explanations were “unconvinc-
ing,” and that he “find[s] it hard 
to believe” Butler’s version of 
events concerning why he shot 
McClendon.  The Governor 
concluded by finding that this 

evidence showed Butler was 
still dangerous.

In short, the Governor dif-
ferentiated between evi-
dence, upon which he based 
his findings, and new in-
formation, as to which he 
made no findings, leaving 
those matters for the Board 
at a future parole hearing.  
Therefore, the Governor did 
not rely on the new declara-
tions – he merely highlight-
ed them as areas of concern 
that the Board had to resolve 

at a future hearing where Butler 
would have a chance to respond, 
thereby showing the Governor’s 
awareness that he could not base 
his decision on the new materi-
als.  As a result, the trial court 
erred by finding that the Gov-
ernor violated the rule against 
considering new evidence when 
he reversed the Board.

   Ultimately, the Court found that the 
evidentiary inconsistencies the Gover-
nor identified were to be found in the 
administrative record before Board, 
and satisfied the “some evidence” 
rule regarding his decision.  Accord-
ingly, the Court reversed the Superior 
Court’s grant of the writ, and reinstat-
ed the Governor’s reversal of Butler’s 
parole grant.

see Butler pg. 6
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   Nonetheless, this writer finds the 
Governor’s decision process unset-
tling.  The Governor stated in his let-
ter, as he often does in reversal de-
cisions, that he received “heartfelt” 
letters from the victims.

I note that Mr. McClendon’s 
family members have written me 
numerous heartfelt letters after 
the Board granted Mr. Butler’s 
parole urging me to reverse the 
Board’s decision.

   The question here is, whose heart was 
he referring to?  It is hard to conceive 
of aggrieved victims not writing letters 
from their hearts, so it appears that the 
reference is to the Governor’s heart.  
Thus, the characterization of the vic-
tims’ letters as “heartfelt” seems to be 
an admission by the Governor that his 
decision was swayed by his own emo-
tional response to the letters, beyond 
their disallowed evidentiary consider-
ation.  From Mr. Butler’s perspective, 
wasn’t such bias heartless?

GOVERNOR’S DENIAL 
UPHELD, SUPERIOR 
COURT REVERSED, 

WHERE 
GOVERNOR HAD FOUND 

“SOME EVIDENCE” IN 
EXTERNAL DOCUMENTS

In re Tyrone Richardson
CA3; C066987 

October 31, 2014

   Petitioner, sentenced in 1994 to 15-
life for second degree murder, plus 
a four year determinate term, was 
found suitable in 2009, but Governor 
Schwarzenegger reversed.  The main 
issue was whether there was “some 
evidence” in the record of lack of in-
sight.  The Superior Court had grant-
ed writ relief, finding that under Law-
rence, there was not “some evidence” 
in the hearing transcript that demon-
strated current dangerousness.

   The State appealed, claiming that 
there was such evidence, albeit con-
tained in documents available to the 
Board, but not cited by the Board dur-
ing the hearing.  On habeas corpus, 
the Superior Court below found that 
the alleged factual basis of alleged 
inconsistencies in the petitioner’s 
explanation of the crimes, that the 
Governor had relied upon, were not 
in the hearing transcript.  However, 
these factual inconsistencies could be 
found by looking into the Opinion 
of the Court of Appeal on direct ap-
peal of the conviction.  Because that 
Opinion was in the petitioner’s Board 
file, it constituted evidence that was 
before the Board, and hence was also 
properly before the Governor.

   In analyzing the current case, the 
Court of Appeal looked at facts found 
in the Probation Report and in the 

Opinion of the Court of Appeal on di-
rect appeal of the conviction.  It com-
pared and contrasted prior statements 
made by the petitioner to his girl-
friend with statements made by peti-
tioner during investigation, as found 
in the Probation Report.  The Court 
then compared those statements with 
the ones reported in the Court of Ap-
peal Opinion below.  It further added 
post-conviction statements made by 
petitioner as reported in the Probation 
Report investigation and statements 
he made to the Board psych during his 
2004 and 2008 evaluations.  Finally, 
the Court reviewed petitioner’s state-
ments regarding the crime made in 
the 2009 Board hearing.

   The Court noted that the 2004 and 
2008 psych evaluations gave petitioner 
a “low” rating of dangerousness.  But 
the Governor was not satisfied.

Nonetheless, in summarizing his 
decision to reverse the Board, the 
Governor stated, “The gravity of 
the crime is a factor supporting 
my decision, but I am particu-
larly concerned by the evidence 
that [defendant] lacks complete 
insight into his life crime. I am 
further troubled by the findings 
of his most recent mental-health 
evaluator” related to defendant’s 
involvement with marijuana. 
(Italics added.).

  
   The Court made clear that it was not 
attempting to reweigh that evidence 
that the Governor had found control-
ling.  Rather, it only looked for the 
existence of “some evidence” that the 
Governor had pointed to, in support 
of his opinion.  That the Probation Re-
port was based on hearsay evidence, 
and that some of the details of the of-
fenses cited by the Governor were not 
mentioned in the hearing, did not dis-
suade the Court of Appeal.
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“Whether to grant parole to an 
inmate serving an indeterminate 
sentence is a decision vested in 
the executive branch, under our 
state Constitution and statutes.  
The scope of judicial review is 
limited.”  (In re Shaputis (2011) 53 
Cal.4th 192, 198-199 (Shaputis 
II).)  “[W]hen a court reviews 
a decision of the Board or the 
Governor, the relevant inquiry is 
whether some evidence supports 
the decision of the Board or the 
Governor that the inmate con-
stitutes a current threat to pub-
lic safety[.]”  (Lawrence, supra, 
44 Cal.4th at p. 1212, first italics 
added, second italics in original; 
In re Shaputis (2008) 44 Cal.4th 
1241, 1254-1255 (Shaputis I).)  
“The ‘some evidence’ standard, 
is meant to serve the interests of 
due process by guarding against 
arbitrary or capricious parole 
decisions, without overriding or 
controlling the exercise of ex-
ecutive discretion.”  (Shaputis II, 
supra, 53 Cal.4th at p. 199.)

 “[R]eview under the ‘some 
evidence’ standard is more defer-
ential than substantial evidence 
review, and may be satisfied by a 
lesser evidentiary showing.  [Ci-
tation.]” (Shaputis II, supra, 53 
Cal.4th at p. 210, original italics.)  
“[U]nder the ‘some evidence’ 
standard, ‘[o]nly a modicum of 
evidence is required.  Resolu-
tion of any conflicts in the evi-
dence and the weight to be given 
the evidence are matters within 
the authority of [the Board or] 
the Governor….  [T]he precise 
manner in which the specified 
factors relevant to parole suit-
ability are considered and bal-
anced lies within the discretion 
of [the Board or] the Governor.’ 
”  (Id., italics added.)  “When 
reviewing a parole unsuitability 
determination by [the Board] 
or [the Governor], a court must 
consider the whole record in the 
light most favorable to the deter-
mination before it, to determine 

whether it discloses some 
evidence—a modicum of 
evidence—supporting the 
determination that the in-
mate would pose a danger 
to the public if released on 
parole.”  (Id. at p. 193, ital-
ics added.)  Our high court 
has made it clear, “It is ir-
relevant that a court might 
determine that evidence 
in the record tending to 
establish suitability for pa-
role far outweighs evidence 
demonstrating unsuitabil-
ity for parole.  As long as 
the…decision reflects due 
consideration of the speci-
fied factors as applied to 
the individual prisoner 
in accordance with appli-
cable legal standards, the 
court’s review is limited 
to ascertaining whether there is 
some evidence in the record that 
supports the…decision.  [Cita-
tions.]”  (Id. at p. 210.)  “Only 
when the evidence reflecting the 
inmate’s present risk to public 
safety leads to but one conclu-
sion may a court overturn a con-
trary decision by the Board or 
the Governor.” (Ibid.)

 Because the trial court’s 
findings were based solely upon 
documentary evidence, we inde-
pendently review the record that 
was before the trial court.  (In re 
Rosenkrantz (2002) 29  Cal.4th 
616, 677 (Rosenkrantz).)  How-
ever, we are not limited to the 
evidence actually mentioned by 
the Board or the Governor in 
their decision.  (Shaputis II, su-
pra, 53 Cal.4th at p. 214, fn. 11; 
In re LeBlanc (2014) 226 Cal.
App.4th 452, 457.)

   The Court recognized petitioner’s 
complaint of the non-appearance in 
the hearing record, of the relied-upon 
evidence.

Preliminarily, we address an 
anomaly in this case resulting 
from the Governor’s failure to 

fully identify all of the docu-
ments on which he relied for 
the evidence he set forth in his 
written decision.  The Gover-
nor noted the probation officer’s 
report and the 2004 and 2008 
psychological evaluations as the 
source of the information upon 
which he relied, yet he relied on 
evidence not in those reports.

As we will discuss in more detail, 
the Governor’s conclusion that 
defendant lacks insight into the 
commitment offense is ground-
ed on a discrepancy between the 
nature and severity of the inju-
ries sustained by the victim and 
defendant’s description of the 
crime in the reports as well as 
the variations in the versions of 
the offense defendant has given 
over the years.

...

Defendant contends that the 
Board did not indicate it consid-
ered or relied on the facts in the 
appellate decision.  However, as 
we have noted, when defendant 
indicated he desired not to talk 
about the commitment offense, 
the presiding commissioner stat-
ed that the Board was incorpo-
rating by reference the facts set 
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Advertisement

forth in both the probation re-
port and the appellate decision.  

Defendant contended in his sup-
plemental briefing that the Gov-
ernor relied exclusively on the 
facts set forth in the probation 
report.  But as we have shown, 
key facts upon which the Gover-
nor relied were not in the pro-
bation report; those facts were 
in this court’s decision in Rich-
ardson.  Moreover, as we have 
noted, in determining whether 
a decision is supported by some 
evidence, we are not limited to 
the evidence actually mentioned 
by the Board or the Governor 
in the decision denying parole.  
(Shaputis II, supra, 53 Cal.4th 
at p. 214, fn. 11; LeBlanc, supra, 
226 Cal.App.4th at p. 457.) Ac-
cordingly, we need not be lim-
ited to the sources of evidence 

mentioned by the Governor 
here, especially when the Gover-
nor expressly relies on facts from 
a source he did not mention, 
and attributes those facts to the 
wrong source.

   The Court also rebuffed petitioner’s 
attempt to rely in In re Palermo regard-
ing disputes in the facts of the offense.

In his briefing and again at oral 
argument, defendant relies on 
In re Palermo (2009) 171 Cal.
App.4th 1096, where this court 
concluded that discrepancies 
between the evidence and the 
defendant’s version of the events 
did not indicate lack of insight 
because the defendant’s version 
of the events was not physically 
impossible and did not strain 
credulity since his version was 
not “delusional, dishonest, or 
irrational.”  (Id. at p. 1112.)  As 

the court in In re Tapia (2012) 
207 Cal.App.4th 1104, 1113 ob-
served, “[t]he rule of In re Pal-
ermo has been called into ques-
tion by the Supreme Court’s 
decision in In re Shaputis, supra, 
53 Cal.4th at pages 214-215, in 
which the court held the record 
must be viewed in the light most 
favorable to the Board’s decision, 
and that when ‘the parole au-
thority declines to give credence 
to certain evidence, a reviewing 
court may not interfere unless 
that determination lacks any ra-
tional basis and is merely arbi-
trary.’ ”  The same holds true for 
decisions made by the Governor, 
and we cannot say that the Gov-
ernor’s determination here lacks 
a rational basis or is merely ar-
bitrary.

   Ultimately, it came down to the de-
cision as to whether “some evidence” 
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of lack of insight or “some evidence” 
of  insight, would carry the day.  The 
Court permitted the Governor’s 
weighing of this question to stand.

Here, the record reflects that 
the Governor did consider the 
evidence in defendant’s favor, 
including that which reflects in-
sight.  The evidence on insight 
is conflicting.  There is evidence 
defendant does have insight.  The 
Governor has pointed to and re-
lied upon evidence indicating 
lack of insight.  We will not re-
weigh the evidence.  “[I]t is not 
for the reviewing court to decide 
which evidence in the record is 
convincing.”  (Shaputis II, supra, 
53 Cal.4th at p. 211, original ital-
ics.)

As our high court has made clear, 
the “some evidence” standard 
means a “modicum of evidence” 
supporting the determination 
that the inmate would pose a 
danger to the public if released 
on parole.  (Shaputis II, supra, 
53 Cal.4th at p. 214.)  And we 
may reverse the Governor’s deci-
sion “[o]nly when the evidence 
reflecting the inmate’s present 
risk to public safety leads to but 
one conclusion….”  (Id. at p. 211, 
italics added.)  Here, we cannot 
say that the evidence regarding 
insight “leads to but one conclu-
sion.”  There is “some evidence” 
defendant lacks insight as to the 
commitment offense and thus 
presents a current risk to public 
safety if released.  (Id. at p. 219.)  

   In the long run, it remains unclear 
how Richardson can ever “unring the 
bell.”  The inconsistencies cited by the 
Governor stem from record evidence 
spanning 20 years.  That evidence 
isn’t going away.  It appears that only 
a change in the Governor’s weighing 
process, perhaps by a new Governor, 
might alter the outcome.

SANTA CLARA COUNTY 
SUPERIOR COURT RULES 

ON LIFER CASES

   Although the following three cases 
are not published, and therefore carry 
no precedential value, they offer cur-
rent “insight” into lifer petitions pre-
sented to the Santa Clara County su-
perior courts recently.

In re Renee Alspaw
Case No. 181284

 November 19, 2014

   This case, resulting from one of the 
first intimate partner battering (IPB) 
parole hearings, involves the proper 
evidentiary standard to be applied 
by the Board in granting or deny-
ing parole.  The court noted that the 
standard, per PC § 4801(b), is “great 
weight.”

PC § 4801(b): The board, in re-
viewing a prisoner’s suitability 
for parole pursuant to Section 
3041.5, shall give great weight 
to any information or evidence 
that, at the time of the commis-
sion of the crime, the prisoner 
had experienced intimate part-
ner battering.

   The court went on to distinguish 
the normal weighing standard of the 
Board, the ordinary preponderance 
of the evidence, from the new “great 
weight” standard of PC § 4801(b).  It 
reviewed a psychologist’s findings 
submitted during the direct appeal of 
Alspaw’s conviction, which found that 
the victim promulgated “stalking and 
psychological abuse, and had a con-
viction for “unspeakable acts towards 
defenseless animals, which is an ex-
tremely pathological sign and usually 
a precursor to violent aggression with 
human beings.”

   The court related that the Court of 
Appeal did not find this evidence suf-
ficient to reverse Alspaw’s conviction, 
and therefore could not mitigate a 
later suitability evaluation by the BPH.  
But under the new PC § 4801(b), IPB 
must be given “great weight” by the 
BPH.  This, the court reasoned, must 
be something more than the prepon-
derance standard used on direct ap-
peal, if it is to have any meaning at all.

   The court also found that the BPH 
had to give Alspaw “great weight” in 
considering her youth at the time of 
the crime.  The record showed the 
BPH had acknowledged her youth, but 
not accorded it any “great weight.”

In following the applicable law as 
outlined in PC § 4801(b) and (c), 
and herein, it is necessary that 
the Board understand that the 
“great weight” standard is more 
robust than what is normally ap-
plicable at a parole hearing.  The 
usual standard is that the Board 
is required to make findings 
based upon the preponderance 
of the evidence. (In re Twinn 
(2010) 190 Cal.App.4th 447, 462: 
“parole suitability facts” are to 
be “found by a preponderance 
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of the evidence.”  See also In re 
Tripp (2007) 150 Cal.App.4th 
306, 312.)  The “great weight” 
standard has not yet  been fur-
ther defined or clarified by the 
case law.  However, since it oper-
ates in favor of the inmate there 
must necessarily be something 
of even greater weight counter-
balancing it if the board is going 
to deny parole.

The Due Process Clause requires 
“a statement of the reasons why 
parole was denied.”  (In re Ste-
venson (2013) 213 Cal.App.4th 
841, 866, fn. 8.)  Thus, when, 
as here, there are two consider-
ations providing “great weight” 
in favor of suitability the Board 
will have to clearly indentify 
what, if anything, it finds to have 
greater weight overcoming those 
factors.

   Accordingly, the court granted the 
petition and ordered the Board to con-
duct a new hearing within 30 days to 
properly reconsider the relevant fac-
tors for youth and IPB.

     ****

In re Anthony Broussard
Case No. 82546

 November 12, 2014

   This case, resulting from one of 
the first youth offender parole hear-
ings, involves the proper evidentiary 
standard to be applied by the Board 
in granting or denying parole.  The 
court noted that the standard, per PC 
§ 4801(b), is “great weight.”

In this case it appears the Board 
did not even apply that standard.  
Instead, the Board stated the 
standard it was utilizing as fol-
lows: “a denial of parole must be 
based on some evidence, in the 

record, of an inmate’s current 
dangerousness.”

   It is incredible that the Board’s use 
of such an obviously wrong standard 
escaped the review of the Board after 
the hearing.  But it did.  As the court 
reprimanded:

A trial court abuses its discretion 
when it applies the wrong legal 
standard applicable to the issue 
at hand.  [Cite.]  That is what oc-
curred in this case.

   Because the Board is a quasi-judicial 
agency, the rule applies here as well, 
the court ruled.  Accordingly, it issued 
an order to show cause as to why the 
Board’s denial of parole should not 
be reversed and the matter remanded 
for a new hearing using the statutory 
“great weight” standard.

     ****   

In re [ --- ]
Case No. [ --- ]

 November 14, 2014

   

In this [redacted] lifer case relating to 
a five year parole denial, the court fo-
cused on one overriding claim of the 
petitioner, namely that the Board’s 
insistence that he discuss factors relat-
ing to the crime violated his right to 
remain silent as noted in PC § 5011(b) 
and 15 CCR § 2236.  

   The crime involved kidnapping a 
random female from a supermarket 
parking lot, then violently sexually as-
saulting her and brutalizing her in his 

motor home.  The Board found that 
the prisoner’s understanding of how 
and why he could exhibit such ap-
parently baseless violence, abuse, and 
cruelty would be paramount to their 
consideration of his suitability.

   The prisoner refused to discuss the 
crime with the Board psychologist.  
He declined to answer any questions 
on it during the hearing.  In the hear-
ing, the Board stated on the record the 
relevant questions it would have asked 
him if he had not asserted his silence.  
These questions focused on facts of the 
offense which would affect their evalu-
ation of his insight into it.  The Board 
ultimately concluded it could not “as-
sess his current insight because of our 
inability to ask questions about the life 
crime.”

   The court upheld the Board.  It held 
that In re Shaputis (2011) 53 Cal.4th 
192, 212, stood for the proposition 
that refusing to reveal insight relative 
to the facts of the crime would not be 
insulated from attack by standing on 
PC § 5011 and 15 CCR § 2236.

In determining whether an in-
mate may safely be paroled, it is 
legitimate for the Board to take 
into account that the record per-
taining to the inmate’s current 
state of mind is incomplete, and 
to rely on other sources of infor-
mation.  An inmate who refuses 
to interact with the Board at a pa-
role hearing deprives the Board 
of a critical means of evaluating 
the risk to public safety that a 
grand of parole would entail.

   The court couldn’t have been clearer 
in rejecting the prisoner’s petition on 
this question.

Stated as succinctly as possible, it 
was permissible for the Board to 
deny Petitioner parole because 
he left questions unanswered 
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and it will be permissible for 
the Board to do so again.  When 
the “record pertaining to the 
inmate’s current state of mind 
is incomplete” it is permissible 
for the Board “to rely on other 
source of  information.”  (Sha-
putis, supra, at p. 212.)  When 
that ‘other information’ is pri-
or psychological reports and/
or prior hearing statements by 
the inmate (as in Shaputis) it is 
doubtful they will justify parole 
because they did not on the pri-
or occasion.  When there are no 
prior psychological reports and/
or prior hearing statements by 
the inmate (as in this case) there 
is nothing but the record of the 
crime itself to look into.  And it 
is even more doubtful that this 
evidence will show present in-
sight and suitability.

  In short, the court told the peti-
tioner that trying to hide behind PC 
§ 5011(b) and 15 CCR § 2236 to avoid 
dealing with his insight will act as a 
continuing bar to his freedom. 

    ****

RELIEF GRANTED IN 
JUVENILE LWOP 
RE-SENTENCING 

PETITIONS 

In re Christopher Murray
CA 2(8); Case No. B253237

 October 30, 2014

   17 year old Christopher Murray was 
convicted of two counts of first degree 
murder with the use of a firearm, and 
attempted murder.  He was sentenced 
to life without the possibility of parole, 
plus 25-life for the gun, 20-life for an-
other gun allegation, and 7-life for the 
attempted murder, all running con-
secutively.  He filed a petition asking 

for resentencing, to take into account 
his age at the time of the crime.  The 
Court granted the petition, based on 
the California Supreme Court’s recent 
decision in People v. Gutierrez (2014) 
58 Cal.4th 1354 (Gutierrez).

   On remand for re-sentencing, the 
trial court struck the second special 
murder circumstance.  It re-sentenced 
Murray to:  life without parole on the 
first murder count, with a consecutive 
25 years for the gun use enhancement; 
a consecutive term of 25 years to life 
on the second murder count, plus an-
other consecutive 25 years for the gun 
use enhancement; and the consecutive 
high term of 9 years for the attempted 
murder count, plus another consecu-
tive 20 years for the other gun use en-
hancement.

   Murray appealed again, contending 
that because he was a minor when the 
crimes occurred, the LWOP sentence 
for one murder count violated his state 
and federal constitutional protections 
against cruel and unusual punish-
ment.  He also contended that even if 
the LWOP sentence were reduced to a 
term of 25 years to life, he would still 
face a de facto sentence of life without 
parole that is constitutionally prohib-
ited.

The Gutierrez court said that trial 
courts must admit and consider 
evidence bearing on five factors:

First, the court must consider the 
defendant’s age and its “hallmark 
features,” which include imma-
turity, impetuosity, and failure to 
appreciate risks and consequenc-
es.  Science has shown that these 
shortcomings are a feature of ju-
venile minds that both lessen a 
child’s moral culpability and en-
hance the prospect that they will 
disappear as neurological devel-
opment occurs over time.  There 

is a difference between the ju-
venile offender whose crime 
reflects transient immaturity 
and the rare juvenile offender 
whose crimes reflect irreparable 
corruption.  (Gutierrez, supra, 
58 Cal.4th at p. 1388.)

Second, the court must con-
sider evidence or other infor-
mation in the record regarding 
the juvenile’s home and fam-
ily environment, from which he 
cannot usually extricate him-
self.  Relevant evidence includes 
childhood abuse and neglect, 
family substance abuse, lack of 
adequate parenting and educa-
tion, prior exposure to violence, 
and susceptibility to psychologi-
cal damage or emotional dis-
turbance.  (Gutierrez, supra, 58 
Cal.4th at pp. 1388-1389.)

Third, the court must consider 
evidence or information in the 
record regarding the circum-
stances of the offense, including 
the extent of the juvenile’s con-
duct and the way that familial 
or peer pressures, or substance 
abuse, played a role in the juve-
nile’s commission of the crime.  
(Gutierrez, supra, 58  Cal.4th at 
p. 1389.)

Fourth, the court must con-
sider evidence or information 
regarding whether the juvenile 
might have been charged with 
and convicted of a lesser of-
fense if not for incompetencies 
associated with youth, such as 
his inability to deal with police 
officers or prosecutors or assist 
in his own defense.  (Gutierrez, 
supra, 58 Cal.4th at p. 1389.)

Fifth, the court must consider 
any evidence or information 
bearing on the possibility of 
rehabilitation because a child’s 
character traits are less fixed 
and his actions less likely to rep-
resent irretrievable depravity.  
(Gutierrez, supra, 58  Cal.4th at 
p. 1389.)
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Advertisement

nition that LWOP sentences for 
juveniles would be “rare.”  (E.g., 
Gutierrez, at pp. 1334, 1338.)

   The court declined to follow the 
state’s argument that the trial court, 
having now twice sentenced Murray 
to LWOP, need not reengage in this 
consideration.  But the court found 
that the trial court’s “fervor” was itself 
indicia that it had not followed the 
newest rules laid down by Miller and 
Gutierrez.

As we read the record, Mur-
ray’s previous sentencing hear-
ings were not conducive to 
implementing Miller.  First, no 
probation report was prepared 
for Murray’s initial sentencing 
hearing.  Instead, a “non-ap-
pearance” probation report was 
prepared after sentencing that 
contained several inaccuracies:  
identifying Murray as Hispan-

ic; listing his citizenship as un-
known; and stating that he was a 
gang member.

Second, the trial court mistak-
enly believed that the LWOP 
sentence was the result of a plea 
bargain that was automatically 
triggered by Murray’s no contest 
plea and the subsequent deter-
mination of his sanity.  Although 
we pointed out this misinterpre-
tation in Murray II, we cannot 
say with certainty that the trial 
court’s earlier assumption did 
not linger in its mind and color 
the exercise of its discretion.

Third, at the time of resentenc-
ing following our remand in 
Murray II, the trial court had 
letters of support from Murray’s 
family and friends but refused to 
let any of them address the court 
in person.  Although not neces-
sarily required by the Supreme 
Court, a fair reading of Miller 

The Gutierrez court summed up 
by holding that trial courts “must 
consider all relevant evidence 
bearing on the ‘distinctive attri-
butes of youth’ discussed in Miller 
and how those attributes ‘dimin-
ish the penological justifications 
for imposing the harshest sen-
tences on juvenile offenders.’  ”  
(Gutierrez, supra, 58  Cal.4th at 
p.  1390, quoting Miller, supra, 
132 S.Ct. at p. 2465.)  “The ques-
tion is whether [juvenile ho-
micide offenders eligible for an 
LWOP sentence] can be deemed, 
at the time of sentencing, to be 
irreparably corrupt, beyond re-
demption, and thus unfit to ever 
reenter society, notwithstanding 
the ‘diminished culpability and 
greater prospects for reform’ that 
ordinarily distinguish juveniles 
from adults.”  (Id. at p.  1391, 
quoting Miller, supra, 132  S.Ct. 
at p. 2464.)  Our Supreme Court 
repeatedly quoted Miller’s admo-
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convinces us that it would be 
unusual to preclude a reasonable 
number of friends and family 
to speak before an LWOP sen-
tence is imposed.  It is difficult to 
imagine how a trial court would 
find that a juvenile offender was 
that rare juvenile justifying an 
LWOP sentence without hearing 
from those best suited to know 
whether the juvenile is truly “ir-
reparably corrupt.”
 
Fourth, as discussed above, 
there is no indication that the 
trial court considered the Miller 
factors or chose to depart from 
the then-prevailing LWOP pre-
sumption.

Taken as a whole, these factors 
lead us to conclude that the trial 
court should start afresh, purg-
ing itself of the taint of Guinn 
by acting as though none of the 
earlier sentencing proceedings 
had taken place.  While the trial 
court is not precluded from us-
ing evidentiary material already 
in the record, it must consider 
the Miller factors anew, keeping 
in mind the principle articulated 
in both Miller and Gutierrez that 
LWOP sentences are reserved 
for the rare, irreparably corrupt 
juvenile offender.

      The court noted that the now-
required Probation Report consider-
ation was unavailable, because no such 
report is issued for LWOP sentences.  
It ordered one made here, to be used 
in the now once-again remanded re-
sentencing hearing consistent with 
this latest decision.

Although a probation report is 
not required because Murray is 
ineligible for probation (§ 1203, 
subd. (e)(1)) the trial court has 
discretion to order a probation 
report to investigate all the facts 
relevant to sentencing Murray.  
(§ 1203, subd. (g); People v. John-
son (1999) 70 Cal.App.4th 1429, 

1432.)  Furthermore, there is a 
preference for probation reports 
even when a defendant is ineligi-
ble for probation.  (Cal. Rules of 
Court, rule 4.441(b).)  Given the 
length of time that has passed 
and the constitutional impor-
tance of adherence to Miller, we 
urge the trial court to order a 
new probation report to assist its 
evaluation of the Miller factors.  
We also trust the trial court to 
exercise its discretion reasonably 
in regard to allowing statements 
from Murray’s friends and fam-
ily members.

....“LWOP sentences 
are reserved 
for the rare, 

irreparably corrupt 
juvenile offender.”

****

People v. Luis Palafox
___Cal.App.4th___; 

CA 5 Case No. F067413
 November 3, 2014

   Luis Palafox was sentenced to two 
consecutive LWOP terms for crimes 
he committed when he was 16 years 
old.  On the direct appeal of his con-
viction, he claimed that his sentence 
was unconstitutional, as defined under 
recent case law.   The Court of Appeal 
disagreed, and issued a published de-
cision affirming the sentence.

In this case of first impression, 
we conclude the sentence is con-
stitutional despite the trial court’s 
inability to exclude the possibil-
ity of rehabilitation.  No particu-
lar factor, relevant to the deci-
sion whether to impose LWOP 
on a juvenile who has commit-
ted murder, predominates under 
the law.  Hence, as long as a trial 

court gives due consideration to 
an offender’s youth and atten-
dant characteristics, as required 
by Miller v. Alabama (2012) 567 
U.S. ___ [132 S.Ct. 2455] (Mill-
er), it may, in exercising its dis-
cretion under Penal Code sec-
tion 190.5, subdivision (b), give 
such weight to the relevant fac-
tors as it reasonably determines 
is appropriate under all the cir-
cumstances of the case.  
   

   The court looked at the Miller factors 
when reconsidering the sentence.

In determining whether to reim-
pose LWOP sentences on defen-
dant, the trial court considered 
the factors Miller found appro-
priate, though not exclusive, for 
making such a determination:  
(1)  chronological age and its 
hallmark features, including im-
maturity, impetuosity, and fail-
ure to appreciate risks and con-
sequences; (2) family and home 
environment, from which the 
juvenile usually cannot extricate 
him- or herself, no matter how 
brutal or dysfunctional; (3)  the 
circumstances of the homicide 
offense, including the extent of 
the defendant’s participation and 
the way familial and peer pres-
sures may have affected him or 
her; (4) that the defendant might 
have been charged and convict-
ed of a lesser offense if not for 
incompetencies associated with 
youth; and (5)  the possibility of 
rehabilitation.  The court also 
considered a sixth factor, the 
presence or absence of any crim-
inal history.  

   Because this is a published case, we 
report the trial court’s consideration of 
the requisite factors, as an example of 
what has been deemed a Miller-com-
pliant juvenile LWOP sentencing.
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The court found chronological 
age and its hallmark features not 
as significant a factor as it might 
be in some cases.  The court not-
ed defendant and Hoffman both 
were older and somewhat more 
mature, at the time of events, 
than some juveniles, such as the 
14-year-old defendants in Miller.  
The court further found neither 
their conduct in the commis-
sion of the offenses nor anything 
about them exhibited an excep-
tional or unusual level of im-
maturity below that ordinarily 
experienced with juveniles.  The 
court found a poor appreciation 
of risk and consequences, or at 
least an unwillingness to be con-
cerned; however, the fact defen-
dant entered the victims’ house 
armed with a weapon showed an 
appreciation of the potential for 
violent confrontation and ensu-
ing loss of life, yet defendant de-
cided to proceed.  The court did 
not find this to be an aggravating 
factor indicating LWOP neces-
sarily should be imposed; virtu-
ally all juvenile offenders exhibit 
some level of immaturity, impet-
uosity, and poor ap-
preciation of risks 
and consequences.  
 
The court next 
found defendant’s 
family and home 
environment had 
some impact on de-
fendant, who had “a 
very disruptive and 
relatively chaotic 
background.”  The 
court found the fac-
tor pointed, to some 
extent, in favor of 
imposition of a non-LWOP sen-
tence, because defendant’s his-
tory affected his ability to learn 
and adjust to situations in which 
decisions had to be made.  The 
court observed, however, that 
many people came from similar 
backgrounds without making 
the choices and decisions defen-
dant made.  

 
With respect to the third factor, 
the court found the circumstanc-
es of the offense to be “one of the 
worst homicide situations” it 
had seen in nearly 30 years.  The 
court found it “shock[ing]” that 
people could not understand the 
potentially extreme danger of a 
residential burglary, particularly 
one committed in the nighttime 
when occupants were home.  
The court noted people feel 
safe in their homes, particularly 
when asleep at night, and are in 
a relatively defenseless position.  
People are entitled to defend 
themselves with deadly force, if 
necessary, when encountering 
an intruder, a situation the court 
found defendant appreciated, 
since at least one and possibly 
two weapons were brought to 
the scene.  The court character-
ized the assaults that led to the 
injuries inflicted as “savage,” with 
both victims completely vulner-
able and taken by total surprise 
“at the time they were attacked 
with the obvious and sole in-
tent of killing them.”  The court 
concluded those circumstances 
pointed to an LWOP sentence.  

 
The court did not find the fourth 
factor to be significant, as this 
was not a situation in which de-
fendant suffered a conviction 
more serious than he otherwise 
might have suffered had he been 
older and more able to appreci-
ate and understand the criminal 
justice system.  

 
The court found the possibility 
of rehabilitation to be a difficult 
factor, because it was being asked 
to predict what defendant would 
be like after at least a quarter 
and perhaps half a century in a 
“harsh and unforgiving” setting.  
The court stated:
 “I lack confidence most of 
the time in my ability to predict 
what will happen next week let 
alone in my ability to predict 
what another individual will be 
like after such a period of time.
 “… I certainly will not ex-
clude the possibility in this 
case, perhaps a significant one, 
that both [defendant] and Mr. 
Hoffman have some significant 
possibility of rehabilitating, if 
you will, and becoming useful 
citizens, but it’s difficult to say 
what they will be like or what 
they could contribute or be in 
a position to contribute or may 
be willing to make the effort to 
contribute after the extremely 
lengthy time … both of them 
will be incarcerated .…
 “That is a factor I think, and 
I can’t characterize it as an in-
significant factor it would seem 

since it does exist to 
point in the direction 
of the less serious of 
the potential sentenc-
es, … but by the same 
token I will note as 
again as I mentioned 
in the first factor, both 
are older than many 
juveniles who were in-
volved in such cases, 
did not strike me as 
being unusually im-
mature or uneducated 
or anything of that 
nature.  So under the 

circumstances I cannot say that 
is the dispositive factor by itself, 
though it certainly is one to be 
considered.”  

 
Last, the court noted defendant 
had no previous criminal his-
tory.  Although there was some 
admitted narcotics involvement, 
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the court did not find it to be of 
great weight, and in any event, it 
pointed against an LWOP sen-
tence.  Based on its experience, 
however, the court observed that 
juveniles often have relatively 
minimal records because they 
have not had time to accumulate 
a considerable criminal history.  
It also found it “not at all un-
common” to have such serious 
offenses committed by someone 
with no or an insignificant prior 
criminal record.  As a result, it 
found this factor not dispositive.  

   The trial court then rendered its 
“weighing” of all these factors.

“Weighing all of those factors 
and considering them and ex-
ercising my discretion, I find 
some factors that are essentially 
neutral, just a couple that tend to 
weigh in favor of a life without 
the possibility of parole sentence 
or at least don’t point against 
it, and a couple of factors that I 
think do weigh in favor of a less 
than life without the possibility 
of parole sentence, but it isn’t a 
counting exercise.  It is a weigh-
ing exercise as it would be in a 
penalty phase in a death penal-
ty case were the jury trying the 
matter.
 “I come back to the fact in 
the end when I weigh these fac-
tors, the one that is by far the 
greatest weight to me is the cir-
cumstances of the offences [sic] 
that were committed in this par-
ticular case and not just the se-
verity and brutality of the crimes 
involved, but the fact that there 
is absolutely no question that the 
potential consequences to the 
Parrotts, who were doing noth-
ing other than sleeping in their 
own home, were unaware prior 
to the assaults at the beginning, 
as far as anyone can tell pres-
ence, certainly outside their 
home as the discussion is taking 
place that [defendant] and Mr. 
Hoffman were calculating and 

considering violating their rights 
and perhaps even inflicting harm 
on them, and the fact that there 
was discussion of the fact and the 
presence of the weapon, at least 
one weapon, ultimately more, to 
for lack of a better term execute 
the Parrotts if in fact their pres-
ence became or was perceived 
to be a problem in terms of Mr. 
Hoffman and [defendant] carry-
ing out their objectives of taking 
what property they wished to be 
found inside.
 “I find almost more chilling 
than … what happened … when 
the offences [sic] were commit-
ted the fact two individuals in 
question stood outside at some 
point and had a discussion about 
what to do to the people inside if 
they were located.  That to me is 
almost a very definition of pre-
meditated murder.”  

   Palafox argued that LWOP is inher-
ently cruel and unusual punishment 

that should never be imposed on a ju-
venile, after Gutierrez.  The court dis-
agreed.

Defendant says the resulting 
sentence is unconstitutional.  He 
argues that because terms of life 
in prison with the possibility of 
parole allow the state to incar-
cerate a prisoner until he or she 
has demonstrated full rehabilita-
tion, “it is never appropriate for 
a California court to impose an 
LWOP term on any juvenile.”  
The California Supreme Court 
implicitly rejected this assertion 
in Gutierrez, when it remanded 
for resentencing because the two 
trial courts involved imposed 
LWOP sentences “without prop-
er guidance on the sentencing 
discretion conferred by section 
190.5[, subdivision  ](b) and the 
considerations that must in-
form the exercise of that discre-
tion  .…”  (Gutierrez, supra, 58 
Cal.4th at pp.  1391-1392.)  The 
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high court left open the possibil-
ity an LWOP term could consti-
tutionally be imposed on each 
defendant.  Thus, while we agree 
a life-with-parole term may, in 
reality, become an LWOP sen-
tence if the defendant does not 
demonstrate full rehabilitation, 
we reject the notion this some-
how means an LWOP term can-
not properly be imposed under 
California law or the Eighth 
Amendment.
   

   In sum, the Court of Appeal found 
that the trial court had properly evalu-
ated all Miller and Gutierrez factors in 
sentencing Palafox, and affirmed his 
conviction and sentence 

People v. Nicholas Harris
CA 1(4)  Case No. A136727

 October 1, 2014

   Nicholas Harris was 17 years old at 
the time of his two murders, but was 
tried as an adult, and sentenced to an 
indefinite prison term of 100 years to 
life.  On direct appeal of his convic-
tion, the Court affirmed his convic-
tion, but remanded for resentencing 
consider his youth at the time.
 

We reject all of these arguments, 
and affirm appellant’s convic-
tions.  However, we find merit 
in appellant’s challenge to his 
sentence.  Because appellant was 
a juvenile at the time of the mur-
ders, the trial court was consti-
tutionally required to consider 
certain potentially mitigating 
aspects of appellant’s individual 

circumstances before sentencing 
him to the functional equivalent 
of life in prison without parole, 
and to exercise its sentencing 
discretion in light of those fac-
tors.  The record strongly sug-
gests that the trial court failed to 
undertake this constitutionally 
required analysis.  We therefore 
reverse as to appellant’s sentence, 
and remand for resentencing.

   On review of the sentencing, the 
Court found that although Harris had 
been sentenced shortly after the CA 
Supreme Court had decided its con-
trolling cases conforming to the US 
Supreme Court precedent in Miller v. 
Alabama, the Court noted the “evolv-
ing” state of this law at that time, and 
declined to follow the state’s argument 
that Harris had waived his right to 
such consideration by failing to raise it 
to the sentencing trial court.

   Reviewing the language of the 
sentencing judge’s pronounce-
ment, the Court could not find 
evidence that showed that that 
court had affirmatively fol-
lowed the new law not presum-
ing  LWOP for juvenile offenders.  
Accordingly, it ordered relief for 
such consideration in a new sen-
tencing hearing.

In short, whether due to the 
unsettled state of the law or to 
the failure of either counsel to 
direct the trial judge’s atten-
tion to the issue, the record 
does not reflect any recogni-
tion or acknowledgment by 
the trial judge of his obligation 
under Miller not to impose a 
de facto LWOP sentence with-
out making an express find-
ing that appellant was one of 
the “ ‘rare juvenile offender[s] 
whose crime reflects irrepara-
ble corruption.’  [Citations.]”  
(Miller, supra, 567 U.S. at 
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p.  ___ [132 S.Ct. at p.  2469].)  
Indeed, the trial judge did not 
discuss or even mention the ra-
tionale for his sentencing choic-
es.  For these reasons, we are not 
prepared to presume, based on 
an entirely silent record, that the 
trial judge undertook the analy-
sis required by Miller, Caballero, 
and Gutierrez.  As those cases 
(particularly Gutierrez) make 
clear, that analysis must occur at 
the time of sentencing; the pos-
sibility that the defendant may 
be able to obtain an earlier pa-
role hearing date in the future 
is not an adequate substitute.  
(Gutierrez, supra, 58 Cal.4th at 
pp. 1384-1387.)  Accordingly, we 
conclude that appellant must be 
resentenced.

JUVENILE’S 49-LIFE
 MURDER SENTENCE 

DEEMED EQUIVALENT TO 
LWOP, AUTHORIZING 

RESENTENCING HEARING

People v. Christopher Canon
CA 1(4)  Case No. A133342

 September 30, 2014

   Christopher Canon, a juvenile at 
the time of his crimes, appealed from 
a judgment following the jury verdict 
finding him guilty of second degree 
murder and other offenses.  He con-
tended that the trial court’s imposi-
tion of a 49-life term constituted a de 
facto term of life imprisonment with-
out parole (LWOP) in violation of the 
Eighth Amendment.  The Court of 
Appeal agreed that his sentence was 

in effect the functional equivalent of 
an LWOP term (People v. Caballero 
(2012) 55 Cal.4th 262, 268 (Cabal-
lero)), and thus deprived him of a 
meaningful opportunity for parole in 
violation of the Eighth Amendment 
as interpreted in Graham v. Florida 
(2010) 560 U.S. 48, 74 (Graham) and 
Miller v. Alabama (2012) 132 S.Ct. 
2455, 2460 (Miller).  The appellate 
court, on direct appeal of his convic-
tion, therefore remanded the matter 
for resentencing.

   The Court considered the two legal 
remedies already available to Canon, 
and found that they did not overcome 
the command of recent high court 
rulings.

In People v. Gutierrez  (2014) 
58 Cal.4th 1354, our Supreme 
Court considered an analogous 
statute, section 1170, subdivi-
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sion (d)(2) (section 1170(d)(2)), 
which provides for the possibil-
ity of a resentencing hearing for 
a juvenile offender convicted of 
homicide and committed to an 
LWOP term pursuant to section 
190.5, subd. (b) . The Court ex-
plained that, in sentencing a 16- 
or 17-year-old juvenile convicted 
of special circumstance murder 
under section 190.5, subd.  (b), 
the court has discretion to im-
pose either LWOP or 25 years 
to life, and that section 190.5, 
subd.  (b) carries no presump-
tion in favor of LWOP (as it had 
been previously construed).  (Id. 
at pp. 1360–1361.)  The court di-
rected trial courts, in exercising 
their sentencing discretion, to 
consider “all relevant evidence 
bearing on the ‘distinctive at-
tributes of youth’ discussed in 
Miller and how those attributes 
‘diminish the penological justifi-
cations for imposing the harsh-
est sentences on juvenile offend-
ers’ ” before imposing an LWOP 
term on a juvenile offender.  (Id. 
at p. 1390.)  The Gutierrez court 
stressed that a sentencing court 
must consider the Miller factors 
at the outset of sentencing a ju-
venile offender.  (Id. at p. 1389.)  
It thus rejected the argument 
that section 1170(d)(2), which 
provides for the recall of a defen-
dant’s LWOP sentence after the 
defendant has served 15 years, 
cures the constitutional infir-
mity.  
 
As the court in Gutierrez ex-
plained, “the potential for relief 
under section 1170(d)(2) does 
not eliminate the serious con-
stitutional doubts arising from 
a presumption in favor of life 
without parole under section 
190.5[, subd.]  (b) because the 
same questionable presump-
tion would apply at resentenc-
ing.  The statute makes clear that 
if the sentencing court grants 
an inmate’s petition for a resen-
tencing hearing, the hearing 
must be conducted ‘in the same 

manner as if the defendant had 
not previously been sentenced.’  
(§ 1170, subd. (d)(2)(G).)”  (Id. 
at p. 1385.)  “[I]t is doubtful 
that the potential to recall a life 
without parole sentence based 
on a future demonstration of 
rehabilitation can make such a 
sentence any more valid when it 
was imposed.”  (Id. at pp. 1386–
1387.)   The court remanded the 
matter for resentencing for a 
consideration of the Miller fac-
tors in the exercise of its discre-
tion conferred by section 190.5, 
subd. (b). (Id. at pp. 1391–1392.)
 
Section 3051, which provides for 
a parole hearing in the future, 
likewise does not assure that a 
defendant will have the mean-
ingful opportunity to address 
his individual differences and 
his “incorrigibility” at the out-
set of his sentencing.  (Gutierrez, 
supra, 58 Cal.4th at p. 1386; see 
Graham, supra, 560 U.S. at p. 75.)  
Defendant’s 49 years to life sen-
tence is tantamount to a de facto 
LWOP term within the meaning 
of Caballero because defendant 
will be almost 65 years old at the 
time of his minimum parole eli-
gibility date in 2056.  Although 
defendant’s life expectancy may 
very well exceed 65 years (see 
People v. Mendez (2010) 188 Cal.
App.4th 47, 63 [life expectancy 
of 18-year-old American male is 
76 years], we conclude that Mill-
er requires a sentencing court 
to consider a defendant’s youth 
when imposing an aggregate 
sentence that may require the 
defendant to spend all, or nearly 
all, of the rest of his or her life 
in prison.  The same consider-
ations attendant to juveniles sen-
tenced to LWOP apply equally 
to a defendant sentenced to the 
functional equivalent of life in 
prison.  In sum, Miller’s mandate 
that a sentencing court “have the 
opportunity to consider mitigat-
ing circumstances before impos-
ing the harshest possible penalty 
for juveniles” applies as well to 
de facto LWOP sentences.  (Mill-

er, supra, 132 S.Ct. at p. 2475; Ca-
ballero, supra, 55 Cal.4th at pp. 
268–269.)  

   The Court carefully reviewed the trial 
record to note factors in Canon’s youth 
that a sentencing judge might con-
sider pertinent in making an LWOP 
decision.  But the Court found that 
because sentencing occurred before 
the new Miller genre of case law came 
down, Canon was deprived of this spe-
cial consideration of his youth, during 
sentencing.  Accordingly, the Court 
reversed the sentencing judgment and 
remanded for reconsideration.

Although the record shows the 
sentencing court had “read and 
considered” the social study, the 
record also demonstrates that 
the court was not aware of its 
constitutional obligations under 
Miller and Caballero—nor could 
it have been since the sentencing 
hearing occurred in the year pre-
ceding those decisions.  

The court’s imposition of a de 
facto life term without consid-
eration of defendant’s youth, 
neurological development, fam-
ily history, and prospects for 
rehabilitation deprived him of 
the Miller analysis required to 
withstand an Eighth Amend-
ment violation.  That section 
3051 now provides a parole eli-
gibility mechanism under which 
defendant might be afforded an 
opportunity for meaningful pa-
role after he has served 25 years 
does not ameliorate the consti-
tutional infirmity of his de facto 
life sentence.  The trial court’s 
statement that it had considered 
the probation report, sentencing 
memoranda, and social study 
was not in and of itself sufficient 
to establish that it presumably 
conducted the requisite analysis 
of the Miller factors.  Not sur-
prisingly—since the hearing oc-
curred a year before Miller was 
decided—the sentencing hear-
ing lacked any analysis in this 
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regard; neither the court nor the 
parties addressed the facts of de-
fendant’s youth and background 
or his capacity for reformation as 
considerations in sentencing.  In 
sum, it is clear that the court did 
not consider whether a 49-years-
to-life sentence was appropriate 
in light of defendant’s age

    ****

PROP. 36 CHALLENGES 
CONTINUE TO 

DOMINATE THE 
LEGAL LANDSCAPE 

Johnson v. Superior Court
CA 3; No. C073091 
October 30, 2014

   In this case, the Court of Appeal held 
that possessing a firearm at the time of 
the underlying offense met the Prop. 
36 disqualification factor of being 
armed with a firearm at the time of the 
offense.

   In 1999, Tyrone Johnson was con-
victed of being a convicted felon in 
possession of a firearm in violation 
of Penal Code section 12021, subdi-
vision (a).  Because he had two prior 
robbery convictions, he was sentenced 
to an indeterminate term of 25 years 
to life under the Three Strikes law.  
He recently petitioned for resentenc-
ing under Prop. 36, but the trial court 
disqualified him because the factual 
record of the case shows that he pos-
sessed a firearm, which it held to be 
the equivalent of being  armed with a 
firearm, at the time of the underlying 
crime.

   Johnson contended that the trial 
court improperly denied the petition 
for resentencing based on the fact that 

he was armed with a firearm during 
the commission of his felon-in-pos-
session offense.  He argued that:  (1) 
the felon-in-possession offense is not 
one of the disqualifying offenses to 
which an arming enhancement may 
be attached; (2) no sentence was “im-
posed” for his arming; and (3) the 
court improperly relied on the state-
ment of facts in the appellate opinion 
to support its factual finding that he 
was armed.  The court noted that some 
of these arguments were recently con-
sidered and rejected in People v. White 
(2014) 223 Cal.App.4th 512 (White).  

Possessing a firearm and being 
armed are not necessarily the 
same.  One is armed with a fire-
arm when it is available for of-
fensive or defensive use.  (Bland, 
supra, 10 Cal.4th at p. 997.)  On 
the other hand, one may possess 
a firearm constructively without 

possessing it physically.  (White, 
supra, 223 Cal.App.4th at p. 524.)  
Therefore, one may possess a 
firearm without being armed 
with the firearm because if it is 
possessed merely constructively 
it is not available for offensive or 
defensive use.  ...
Here, there was a close relation-
ship between the felon-in-pos-
session offense and the arming.  
They were mutually facilitative.  
He possessed the firearm so that 
he could be armed, and he was 
armed to facilitate his posses-
sion of the firearm.  Defendant 
was armed for protection, which 
can be inferred was to maintain 
possession of his belongings, in-
cluding the firearm.  The arming 
with the firearm was no accident 
or coincidence in relation to the 
possession of the firearm.

   Johnson’s argued that no precedent 
existed to deny him relief.  The court 
disagreed.

Finally, with respect to whether 
defendant was armed when he 
committed his felon-in-posses-
sion offense, defendant argues 
that “[n]o defendant convicted 
of the stand-alone offense of 
possession of a firearm pursu-
ant to section 12021, subdivision 
(a) has ever been found to have 
been ‘armed’ in the commission 
of the crime.”  But that is beside 
the point.  When a trial court is 
called upon by the Three Strikes 
Reform Act to consider the cir-
cumstances of a defendant’s 
current conviction, it is not to 
retroactively add an arming en-
hancement.  Instead, the Act 
calls upon the court to deter-
mine whether the current con-
viction was committed in a way 
that shows that the defendant is 
too dangerous to be sentenced 
more leniently.  No statutory or 
constitutional principle impedes 
that determination, which was 
done properly here.

   Johnson’s argument that he could not 
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IF STRUCK OUT FOR 

TWO CRIMES, WHERE 
ONLY ONE QUALIFIES 
FOR THIRD STRIKE, 

BOTH MAY GAIN LIFE 
SENTENCES 

People v. Steven Anthony
___Cal.App.4th___; CA 4(2); 

No. E058264 
October 24, 2014 

In this published decision, the Court 
of Appeal framed the Three-Strikes 
resentencing legal question at issue 
in the case of Steven Anthony, who is 
serving 50-life for two “strike outs” on 
both a second degree burglary prior 
(eligible for resentencing) and a first-
degree burglary prior (not eligible). 

To understand the issue present-
ed in this case, we must first be-
gin with the portion of the Three 
Strikes Reform Act that governs 
the outcome.  Section 1170.126, 
subdivision (e)(1), provides as 
follows: “(e) An inmate is eligible 
for resentencing if:  [¶]  (1)  The 
inmate is serving an indetermi-
nate term of life imprisonment 
imposed pursuant to paragraph 
(2) of subdivision (e) of Section 
667 or subdivision (c) of Sec-
tion 1170.12 for a conviction of 
a felony or felonies that are not 
defined as serious and/or violent 
felonies by subdivision (c) of 
Section 667.5 or subdivision (c) 
of Section 1192.7.”

If defendant’s only third-strike 
commitment offense were first 
degree burglary, which is a seri-
ous or violent felony under sec-
tions 667.5, subdivision (c)(21) 
and 1192.7, subdivision (c)(18), 
this would be an easy case—he 
would not be eligible for resen-
tencing on that conviction.  Sim-
ilarly, if defendant’s only third-
strike commitment offense were 
second degree burglary, which 
is neither a serious nor a violent 
felony under sections 667.5 and 

1192.7, this would also be an 
easy case—he would be eligible 
for discretionary resentencing 
on that conviction.  The prob-
lem arises here because de-
fendant is serving consecutive 
25-years-to life terms for two 
different commitment offens-
es—one a serious or violent fel-
ony, and the other not.  Defen-
dant is obviously not eligible for 
discretionary resentencing on 
the first degree burglary.  What 
we must decide here is whether 
he is eligible for resentencing 
on the second degree burglary 
only, given that his other com-
mitment offense is a serious or 
violent felony.

   Anthony argued to the Court that 
the Three Strikes law did not permit 
striking out for an offense not on its 
list, irrespective of whether the of-
fender was also convicted of an of-
fense that was on the list.

Defendant argues that he is eli-
gible under section 1170.126, 
subdivision (e)(1), because he 
is serving an indeterminate 
term of life imprisonment im-
posed under the Three Strikes 
law for a felony that was and is 
not defined as serious or violent, 
namely, second degree burglary.  
Defendant asserts that “No-
where does subdivision (e)(1) 
suggest that an accompanying 
serious or violent felony (for 
which the inmate will be ineli-
gible to seek resentencing) ren-
ders the inmate also ineligible to 
seek resentencing on the non-
serious Three Strike felony.” 

Defendant compares this 
with the language of section 
1170.126, subdivision (e)(2), 
which makes it very clear that 
an inmate is made ineligible for 
resentencing on an otherwise 
eligible offense if his aggregate 
sentence also includes the speci-
fied disqualifying offenses. 

To summarize, then, defendant 

be denied relief because he had never 
been sentenced for “being armed,” per 
se, was also rejected by the Court.

Defendant’s assertion fails be-
cause a sentence was imposed 
for the felon-in-possession of-
fense and that offense disquali-
fies him from resentencing un-
der the Three Strikes Reform Act 
because during the commission 
of that offense he was armed.  
The language disqualifying a de-
fendant from resentencing if the 
current sentence was imposed 
for a specified offense includes 
all offenses during which a de-
fendant was armed.  (White, su-
pra, 223 Cal.App.4th at p. 527.)  
Under the plain meaning of the 
Act, defendant was ineligible 
for resentencing based solely on 
the circumstances of his felon-
in-possession offense.  Nothing 
more was needed to establish his 
ineligibility.

   Finally, the trial court’s reliance on 
facts reported in the opinion of John-
son’s direct appeal of his conviction 
was approved by the appellate court.

Furthermore, the jury’s finding 
that defendant possessed the 
firearm under the facts present-
ed at trial in this case was tanta-
mount to a finding that he was 
armed with the firearm because 
there was no factual scenario un-
der which defendant could have 
been guilty of being in posses-
sion of the firearm found under 
his seat without it being avail-
able for offensive or defensive 
use.  Therefore, considering the 
evidence presented at trial and 
the jury’s verdict, a determina-
tion that defendant was armed 
during the offense is the only 
reasonable conclusion.

   Accordingly, Johnson’s petition for 
writ of mandate was denied.
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contends the difference in lan-
guage between section 1170.126, 
subdivisions (e)(1) and (e)(2) 
is purposeful, that is, (e)(2) is 
meant to completely disqualify 
an offender whose aggregate sen-
tence includes the disqualifying 
offenses, whereas (e)(1) focuses 
only on the offense for which the 
inmate seeks to be resentenced.

   The State countered that resentenc-
ing eligibility did not attach if the pris-
oner were convicted of two offenses, 
only one of which was “serious” or 
“violent.”

The People counter that “an in-
mate serving an indeterminate 
term of life imprisonment” for a 
felony that is not serious or vio-
lent does not include an inmate 
who is serving two life terms—
one for a serious/violent felony 
and another for a non-serious/
violent felony.  We agree, based 
on both the language of the stat-
ute and the evidence of voter in-
tent.

   After analyzing the statutory lan-
guage and the information in the vot-
ers’ guide for Prop. 36, the court con-
cluded that any crime of a serious/
violent nature in the overall conviction 
would make the prisoner ineligible for 
resentencing.

As described above, we conclude 
that both the language of sec-
tion 1170.126 and the evidence 
of voter intent support the con-
clusion that an inmate is not eli-
gible for resentencing under the 
Three Strikes Reform Act when 
any of the offenses for which he 
or she is serving a Three Strikes 
sentence is a serious or violent 
felony.  For this reason, we af-
firm the superior court’s order 
in this case denying defendant’s 
petition for resentencing.

   This published decision will control 

the outcome of many Three Strike re-
sentencing requests where there are 
multiple crimes in the third convic-
tion.

    *****

“ABUSE OF DISCRETION” 
STANDARD APPLIES FOR 
APPELLATE REVIEW OF 

DENIAL OF 
PROP. 36 RESENTENCING

People v. Aparicio
___Cal.4th ___; CA 4(1); No. 

D064995 
October 31, 2014

   Luis Aparicio qualified for a Prop. 36 
resentencing hearing.  When the trial 
court denied his request after a hear-
ing, he appealed.  In its published de-
cision, the Court of Appeal first deter-
mined that the proper legal standard 
for such a review was the “abuse of dis-
cretion” standard.  Applying this stan-

dard, it then denied Aparicio relief.

The parties dispute what stan-
dard of review we apply when 
reviewing a trial court’s dan-
gerousness finding under sec-
tion 1170.126.  Aparicio asserts 
we should review the matter de 
novo because the issue presents 
a mixed question of law and fact.  
The People assert the statutory 
language compels an abuse of 
discretion standard, and even 
assuming the statutory language 
does not control and the issue 
is a mixed question of law and 
fact, de novo review is not neces-
sary because the determination 
of dangerousness does not af-
fect fundamental constitutional 
rights.  

   The Court then analyzed the statute, 
to reach its conclusion.

Subdivision (f) of section 
1170.126 provides that if the stat-
utory criteria are satisfied, the 
petitioner shall be resentenced 
“unless the court, in its discre-
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tion, determines that resentenc-
ing the petitioner would pose an 
unreasonable risk of danger to 
public safety.”  Subdivision (g) 
of section 1170.126 sets forth 
a number of factors the court 
“may consider” in “exercising its 
discretion” and gives the court 
additional discretion to consider 
any other evidence it determines 
to be relevant.  When interpret-
ing a voter initiative, our pri-
mary purpose is to ascertain 
and effectuate the voters’ intent.  
(People v. Park (2013) 56 Cal.4th 
782, 796.)

Here, section 1170.126 ex-
pressly gives a trial court 
discretion in making a 
dangerousness finding and 
broad discretion in what 
factors to consider in mak-
ing this finding.  Aparicio 
even concedes the statu-
tory language “suggest[s] 
a deferential abuse of dis-
cretion standard of review 
[is] appropriate.”  Notably, 
subdivision (f) could have 
been drafted to eliminate 
a court’s use of discretion, 
for example, “the petition-
er shall be resentenced . . . 
unless [] resentencing the 
petitioner would pose an 
unreasonable risk of dan-
ger to public safety.”  Be-
cause the statute expressly 
states that a court exercises 
discretion in making a danger-
ousness finding, we review this 
finding for abuse of discretion.

   Looking at Aparicio’s record, the 
Court of Appeal found ample sub-
stance upon which the superior court 
had based its denial.

Aparicio does not dispute his 
nine in-custody violations dur-
ing his 16 years in prison.  He 
contends the trial court erred 
in denying his petition because 
other factors “weigh[ed]” in his 
favor including, completing his 

GED, perfecting office skills, re-
maining gang free while in pris-
on, and participating in Narcot-
ics and Alcoholics Anonymous 
meetings and classes on alterna-
tives to violence.  We review the 
trial court’s determination for 
abuse of discretion with the bur-
den on the party attacking the 
sentence to show the decision 
was “so irrational or arbitrary 
that no reasonable person could 
agree with it.”  (People v. Carmo-
ny (2004) 33 Cal.4th 367, 377.)
 
Aparicio is a career criminal 

whose life of crime started in 
1985 when he committed a bat-
tery resulting in serious bodily 
injury when he was 15 years old.  
The following year, he attacked a 
person with a knife.  In 1988, at 
age 19, he suffered his first strike 
conviction for robbery.  He suf-
fered his second strike convic-
tion for robbery the following 
year.  Thereafter, he was in and 
out of jail until he suffered his 
third strike conviction in 1997.  
The psychological evaluator 
commented that Aparicio “re-
ported limited use of alcohol and 

drugs,” but noted that substance 
abuse “was a factor in at least two 
arrests, suggesting a more exten-
sive substance abuse history.”
 
While incarcerated, Aparicio 
was not a model prisoner.  He 
suffered nine write-ups from 
1998 to 2012, including three for 
mutual combat with other in-
mates.  The evaluator expressed 
concern about Aparicio’s failure 
to take full responsibility for his 
actions and tendency to mini-
mize either the seriousness of his 
past actions or the harm caused 

to his victims.  She noted 
that Aparicio frequently at-
tributed responsibility to cir-
cumstances or other people, 
and this pattern applied to 
his most recent offense while 
incarcerated when Aparicio 
stated he believed he was al-
lowed to take food.
 
Aparicio can be commended 
for obtaining his GED, par-
ticipation in vocational pro-
grams and membership in 
the Buddhist Meditative Pro-
gram.  We note, however, it 
was only within the last four 
years that Aparicio started to 
regularly attend Alcoholics 
and Narcotics Anonymous 
meetings and that he did not 
complete an alternatives to 
violence program until 2011.  
Aparicio’s efforts to address 
his substance abuse and vio-
lent tendencies are relatively 

recent when viewed in terms of 
his extensive and continuous 
criminal history and length of 
incarceration.  Accordingly, we 
conclude the trial court did not 
abuse its discretion when it de-
nied Aparicio’s petition.

   Accordingly, the Court affirmed the 
trial court’s denial of Prop. 36 resen-
tencing for Aparicio.
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USE OF A GUN BARS 
PROP. 36 RELIEF

People v. Brimmer
___Cal.App.4th ___; CA 4(2); 

No. E058563 
October 16, 2014

   The trial court had granted Jerry 
Brimmer’s petition for Prop. 36 re-
sentencing relief.  The state appealed, 
arguing that Brimmer was disqualified 
from such relief because he had used a 
gun in the commission of the offense.  
The Court of Appeal agreed, and, in 
this published opinion, reversed the 
superior court.

On May 7, 1998, defendant was 
convicted of being a felon in 
possession of a firearm (former 
§ 12021, subd. (a)(1); count 1) 
and possession of a short-bar-
reled shotgun (former § 12020, 
subd. (a); count 2).  It was also 
found true that defendant had 
suffered three prior strike con-
victions, two for robbery and 
two for first degree residential 
burglary.  Defendant was subse-
quently sentenced to 25 years to 
life in state prison.

   Prop. 36 makes ineligible for resen-
tencing those persons who “[d]uring 
the commission of the current offense, 
the defendant used a firearm, [or] was 
armed with a firearm . . . .”  (§§ 667, 
subd. (e)(2)(C)(iii); 1170.12, subd. (c)
(2)(C)(iii); see § 1170.126, subd. (e).)  

On December 13, 2012, defen-
dant filed a petition for resen-
tencing under section 1170.126.  
The People opposed the petition 
on the grounds that defendant 
was statutorily ineligible under 
the Act.  The People argued that 
defendant was ineligible because 
he was armed with and used a 
firearm during the commission 
of the crime; that the prosecu-
tion did not have to plead and 
prove defendant was armed 
with and used a firearm; and 
that defendant posed a risk to 
public safety.

   The trial court found in Brimmer’s 
favor and ordered him released to 
parole.

The trial court heard the peti-
tion on April 11, 2013.  Follow-
ing argument from the parties, 
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Act, because defendant “used a 
firearm and was armed with a 
firearm during the commission 
of his commitment offense.”  (§ 
667, subd.  (e)(2)(C)(iii).)  The 
People explain that the record 
clearly shows defendant “re-
trieved a short barreled shot-
gun,” and threatened the victim 
while holding the gun, stating “ 
‘let’s do this’ and ‘let’s get it on.’ ”  
Therefore, the People maintain, 
defendant “used a firearm and 
was armed with a firearm during 
the commission of the offense.”  
The People also assert that the 
provisions of section 1170.126 
do not contain a pleading and 
proof requirement to render de-
fendant ineligible to petition for 
resentencing.

   

Brimmer countered that the crimes 
he was convicted of were not “seri-
ous” or “violent” felonies as listed in 
Prop. 36.

Defendant responds that he was 
a person who was qualified to 
have his sentence recalled, be-
cause his commitment convic-
tions for being a felon in posses-
sion of a gun and possession of 
a short-barreled shotgun are not 
violent or serious felonies as de-
fined in sections 667.5, subdivi-
sion (c), and 1192.7, subdivision 
(c), and the prosecution failed to 
plead and prove any disqualify-
ing factors under section 667, 
subdivision (e)(2)(C).  Defen-
dant also argues that his convic-

tions for possessing a firearm 
do not, in and of themselves, 
constitute a disqualifying factor, 
because the arming must occur 
during the commission of a sep-
arate felony and the evidence was 
insufficient to show that he had a 
firearm available for offensive or 
defensive use in the furtherance 
of any felony.  Defendant further 
claims that using a disqualifying 
factor not pled and proved to the 
jury would violate his constitu-
tional rights to due process and a 
jury trial under Apprendi v. New 
Jersey (2000) 530 U.S. 466 (Ap-
prendi).

   The Court then interpreted the law.

 We agree with defendant 
that his current commitment 
felony offenses of felon in pos-
session of a firearm and illegal 
possession of a shotgun are not 
serious or violent felonies under 
section 667.5, subdivision (c), 
or section 1192.7, subdivision 
(c).  However, the inquiry does 
not end with whether or not 
the current conviction is a seri-
ous or violent felony.  As previ-
ously noted, an inmate is eligible 
for such resentencing if none of 
his or her commitment offenses 
constitute serious or violent felo-
nies and none of the enumerated 
factors disqualifying a defendant 
for resentencing under the Act 
apply.  (§ 1170.126, subd. (e).) 

 
Using a firearm or being armed 
with a firearm during the com-
mission of a current offense is 
a disqualifying factor listed in 
section 667, subdivision (e)(2)
(C)(iii), and section 1170.12, 
subdivision (c)(2)(C)(iii).  Here, 
as the parties correctly acknowl-
edge, only the second resentenc-
ing eligibility criterion set forth 
in section 1170.126, subdivision 
(e)(2), is at issue in this appeal.  
Thus, under the plain language 
of the armed-with-a-firearm 
exclusion, defendant is  ineli-
gible for resentencing relief as 

 Brimmer - from pg 23

the trial court granted the peti-
tion, finding defendant eligible 
for resentencing under section 
1170.126.  The court also found 
by a preponderance of evidence 
that defendant did not pose a 
dangerous risk to public safety.  
The court explained that defen-
dant “is not likely now, given 
his age, given the fact that it has 
been 11-plus years since he has 
had even an incident of diffi-
culty as far as mutual combat or 
any other kind of violence in the 
custodial setting, and even in 
the custodial setting, to be fair 
to him, while he’s had a number 
of—he’s had three mutual com-
bats, he’s had no weapons allega-
tions.  He’s had no violence.  He’s 
had no disrespect to correction-
al officers.  He’s had none of the 
other indicia the Court would 
show as red flags, other than the 
mutual combats.  [¶]  When he’s 
punished, he doesn’t argue about 
it.  He takes the punishment.  
He’s verbally warned.  There’s no 
indication that he’s done any-
thing that is at all not respectful 
or used a weapon or violated any 
other rules, but the minor rules 
we indicated like covering the 
window.”  

The court thereafter resentenced 
defendant to the upper term 
of three years, doubled to six 
years due to the prior strike of-
fenses, for felon in possession of 
a firearm as alleged in count 1; 
and a stayed six-year sentence 
on count 2 for possession of a 
short-barreled shotgun.  Defen-
dant was awarded a total of 5,939 
days in credits and ordered to 
report to parole.

   The state argued on appeal that the 
factual record of his crime shows the 
requisite use of a gun, and that they 
were not required to prove more.

The People argue that defen-
dant was statutorily ineligible 
under the plain language of the 
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a second strike offender if his 
life sentence was “imposed” be-
cause “[d]uring the commission 
of the current offense, [he] used 
a firearm,  [or] was armed with 
a firearm.”  (§§ 667, subd. (e)(2)
(C)(iii) & 1170.12, subd.  (c)(2)
(C)(iii), both cross-referenced 
in § 1170.126, subd. (e)(2).)  

   After extensive review of case law, 
the Court concluded that “armed” 
with a firearm occurred if one had it 
available for use.

Accordingly, as noted above, 
“armed with a firearm” has been 
statutorily defined and judicial-
ly construed to mean having a 
firearm available for use, either 
offensively or defensively.  (E.g., 
§ 1203.06, subd. (b)(3); Bland, 
supra, 10 Cal.4th at p. 997.)  

   Although Brimmer argued 
otherwise, the facts of the of-
fense carried the day.

However, the record shows that 
the prosecution’s case was based 
on evidence that defendant 
was armed with an unloaded 
shotgun while arguing with or 
threatening his girlfriend during 
his possession of the shotgun.  
In other words, the prosecution’s 
case was based on evidence that 
defendant not only possessed 
the shotgun, but also that he was 
armed with the firearm during 
his commission of the current 
offenses.  Specifically, the record 
establishes that defendant not 
only had a firearm “in [his] pos-
session or under [his] custody or 
control”; he also was personally 
armed with the firearm on that 
date because he was carrying it 
and using it in a menacing man-

ner to threaten his girlfriend—
and, thus, had “ready access” 
(Bland, supra, 10 Cal.4th at p. 
997) to—that firearm.  The re-
cord of conviction shows that 
on July 4, 1997, while arguing 
with his girlfriend about allow-
ing a neighbor’s dog to stay at the 
apartment, defendant retrieved 
a sawed-off shotgun from inside 
his apartment; and, while hold-
ing the shotgun, told his girl-
friend, “ ‘let’s get it on.’ ”  The 
record shows that several wit-
nesses saw defendant in actual 
physical possession of the shot-
gun.  A witness also saw defen-
dant walk out of his apartment 
with a shotgun and hide the gun 
in nearby bushes.  ...

Where, as here, the record shows 
that a defendant convicted of 
possession of a firearm was 
armed with the firearm during 
the commission of that offense, 
the armed-with-a-firearm exclu-



        Volume 10   Number 6 #60    Nov/Dec 2014 CALIFORNIA   LIFER   NEWSLETTERTM

26

sion applies and the defendant is 
not entitled to resentencing re-
lief under the Act.  As previously 
noted, the record here demon-
strates that defendant was in ac-
tual physical possession of the 
shotgun, and therefore armed 
with a firearm during the com-
mission of his possessory offens-
es.  Defendant’s record of con-
viction shows the prosecution’s 
case was based on evidence that 
defendant not only possessed 
the shotgun, but also that he was 
armed with the shotgun during 
his commission of the current 
offenses.

   After disposing of Brimmer’s other 
main argument, that the state had to 
“plead and prove” the arming allega-
tion, the Court cut short Brimmer’s 
stayed order for release on parole.

The order granting defendant’s 
petition for a recall of his life 
sentence and for resentencing as 
a second strike offender under 
the Act is reversed.

 

 Brimmer - from pg 25
PLEADING AND PROOF 

REQUIREMENT DOES 
NOT APPLY TO THE 
DISQUALIFICATION 

FACTORS REFERENCED 
IN SECTION 1170.126

People v. Chubbuck
___Cal.App.4th ___; CA 6; 

No. H040388 
November 18, 2014

   In 1999, David Chubbuck was 
convicted of solicitation to commit 
assault with a deadly weapon (Pen. 
Code, § 653f, subd. (a)).  The trial 
court found true two “strike” allega-
tions (§ 1170.12) and sentenced him 
to 25 years to life.  
   
   In 2013, Chubbuck filed a petition 
for resentencing in the trial court, 
pursuant to PC § 1170.126 (b).  The 
trial court denied relief, finding that 
he was ineligible for resentencing un-
der section 1170.126 (e)(2) because 
“[d]uring the commission of ” the 
solicitation offense, defendant “in-
tended to cause great bodily injury to 

another person.”  (§§ 667, subd. (e)(2)
(C)(iii), 1170.12, subd. (c)(2)(C)(iii).)
 
   On appeal, Chubbuck argued that 
the trial court erred because the pros-
ecution never pleaded and proved 
that he intended to cause great bodily 
injury during the commission of the 
solicitation offense.  The Court of 
Appeal, in this published opinion, 
disagreed that a pleading and proof 
requirement applies to the disquali-
fication factors referenced in section 
1170.126, subdivision (e)(2).

   At his resentencing hearing, the trial 
court gave its reasons for not requir-
ing a pleading and proof of intent to 
commit great bodily injury.  The pros-
ecution had earlier claimed it could 
not be bound by such a proof because 
there was no such crime of intent to 
commit great bodily injury.  Rather, 
that factor only came into play upon 
the passage of Prop. 36 as a resentenc-
ing preclusion factor.

 The trial court cited three 
reasons for its conclusion that 
there was no pleading and proof 
requirement as to disqualifying 
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factors in resentencing proceed-
ings.  First, the pleading and 
proof provision of the Reform 
Act is not contained in section 
1170.126 but “only in the sec-
tions directly concerned with 
defendants currently prosecuted 
and sentenced under the revised 
three-strikes law,” i.e., section 
667 and section 1170.12.  The 
trial court noted that the vot-
ers and Legislature could have 
included a pleading and proof 
requirement in section 1170.126 
if they wanted such a require-
ment to apply in resentencing 
proceedings.
 
Second, the trial court found 
that a pleading and proof re-
quirement did not need to be 
implied under the resentenc-
ing statute, since defendant was 
not facing the possibility of an 
increased sentence but rather a 
possible earlier release.
 
Third, the trial court found 
that “interpreting the statute to 
demand a pleading and proof 
requirement would lead to an 
absurd result . . . .”  The court 
noted that in light of the Reform 
Act, the People can now plead 
and prove disqualifying factors 
such as the intent to cause great 
bodily injury, but that the Peo-
ple could not have pleaded and 
proved “a disqualifying factor 
that did not exist until this re-
vised legislation.”
 
Finally, the trial court noted that 
the Reform Act explicitly antici-
pates that the trial court will re-
view the record of the prior con-
viction in determining whether 
to resentence a defendant at the 
dangerousness phase.  (See § 
1170.126, subd. (g).)  The court 
found “no logical justification to 
conclude that the court cannot 
initially review the very same 
information” when determining 
a defendant’s eligibility.

   The Court reviewed precedent on the 
issue.

Several published cases have held 
that the Reform Act does not 
contain a pleading and proof re-
quirement with respect to factors 
that disqualify defendants from 
resentencing, including People 
v. White (2014) 223 Cal.App.4th 
512 (White) (Court of Appeal, 
Fourth District, Division One), 
People v. Osuna (2014) 225 Cal.
App.4th 1020 (Osuna) (Court of 
Appeal, Fifth District), People v. 
Blakely (2014) 225 Cal.App.4th 
1042 (Court of Appeal, Fifth 
District), People v. Elder (2014) 
227 Cal.App.4th 1308 (Court of 
Appeal, Third District), and Peo-
ple v. Brimmer (2014) 230  Cal.
App.4th 782 (Court of Appeal, 
Fourth District, Division Two).  
We agree with the analysis in 
these cases.
 
The Reform Act contains a 
pleading and proof requirement 
as to “an initial sentencing for a 
current offense.”  (Osuna, supra, 
225 Cal.App.4th at p. 1033.)  Sec-
tion  1170.12, subdivision (c)(2)
(C) provides:  “If a defendant has 
two or more prior serious and/
or violent felony convictions . . . 
that have been pled and proved, 
and the current offense is not a 
felony described in paragraph 
(1) of subdivision (b) of this sec-
tion, the defendant shall be sen-
tenced pursuant to paragraph (1) 
of subdivision (c) of this section, 
unless the prosecution pleads and 
proves” one of four disqualifying 
factors.  (Italics added; see also 
§ 667, subd. (e)(2)(C).)  One of 
the four disqualifying factors 
is that “[d]uring the commis-
sion of the current offense, the 
defendant used a firearm, was 
armed with a firearm or deadly 
weapon, or intended to cause 
great bodily injury to another 
person.”  (§§ 667, subdivision (e)
(2)(C)(iii), 1170.12, subd. (c)(2)
(C)(iii).)
 

The Reform Act does not con-
tain a similar explicit pleading 
and proof requirement “in con-
nection with the procedure for 
determining whether an inmate 
already sentenced as a third 
strike offender is eligible for 
resentencing . . . .”  (Osuna, su-
pra, 225 Cal.App.4th at p. 1033.)  
Section 1170.126, subdivision 
(e) provides:  “An inmate is eli-
gible for resentencing if:  [¶]  . . . 
[¶]  (2) The inmate’s current sen-
tence was not imposed for any of 
the offenses appearing in clauses 
(i) to (iii), inclusive, of subpara-
graph (C) of paragraph (2) of 
subdivision (e) of Section 667 or 
clauses (i) to (iii), inclusive, of 
subparagraph (C) of paragraph 
(2) of subdivision (c) of Section 
1170.12.”

   The Court cemented its conclusion 
by drawing on more precedent.

In fact, the Reform Act explic-
itly distinguishes between the 
procedures applicable to resen-
tencing and the procedures ap-
plicable prospectively, to defen-
dants who are being sentenced 
for a new offense.  “Under the 
prospective part of the Act, a 
defendant whose third strike is 
not a serious or violent felony 
shall receive a second strike sen-
tence ‘unless the prosecution 
pleads and proves’ any of the 
four exceptions.  (Pen. Code, §§ 
667, subd. (e)(2)(C), 1170.12, 
subd.  (c)(2)(C).)  In contrast, 
under the retrospective part of 
the Act, after a defendant peti-
tions for resentencing, ‘the court 
shall determine’ if any of the ex-
ceptions apply.  (Pen. Code, § 
1170.126, subd. (f).)”  (People v. 
Superior Court (Kaulick) (2013) 
215 Cal.App.4th 1279, 1298, fn. 
21.)  “[T]he pleading and proof 
requirement plainly is a part of 
only the prospective part of the 
Reform Act, which governs the 
sentencing of a defendant with 
‘two or more prior serious and/
or violent felony convictions’ 



        Volume 10   Number 6 #60    Nov/Dec 2014 CALIFORNIA   LIFER   NEWSLETTERTM

28

Chubbuck from pg. 27

who has suffered a third felony 
conviction; it is not a part of sec-
tion 1170.126, the retrospective 
part of the Reform Act that gov-
erns a petition for resentencing 
brought by an inmate already 
serving a life sentence under the 
Three Strikes law.”  (White, su-
pra, 223 Cal.App.4th at p. 527.)

   The important guiding conclusion of 
this published decision was summa-
rized by the Sixth Appellate Court:

In sum, we conclude that, where 
a defendant was sentenced un-
der the Three Strikes law prior to 
the Reform Act, a trial court may 
deny resentencing relief under 
section 1170.126, subdivision 
(e)(2) if it finds the defendant 
“intended to cause great bodily 
injury” during the commission 
of his or her original offense 
(§§ 667, subd.  (e)(2)(C)(iii), 
1170.12, subd. (c)(2)(C)(iii)), 
even if the accusatory pleading 
did not allege that the defendant 
intended to cause great bodily 
injury during the commission of 
that offense.

    ****

STRIKING A STRIKE 
DURING A PROP. 36 

RESENTENCING 
HEARING IS NOT AN 

OPTION AVAILABLE TO 
THAT COURT

People v. Willie Lee Brown
CA 4(2); No. E059809 

October 16, 2014

   Willie Lee Brown, sentenced to 27-
life for a petty-theft-with-a-prior, had 
petitioned for a Three Strike Prop. 36 
resentencing hearing.  The trial court 
found Brown ineligible due to the vio-
lent nature of his strikes, but heard ar-
gument that he should now strike one 

of them.  The court declined, believing 
it did not have that authority.  Brown 
appealed.  The Court of Appeal now 
agreed with the trial court that belat-
edly striking a strike was not a lawful 
option available to that court.

On  appeal, defendant argues 
(1) a trial court has the author-
ity to strike a disqualifying prior 
conviction allegation under sec-
tion 1385 and People v. Supe-
rior Court (Romero) (1996) 13 
Cal.4th 497 (Romero) at a sen-
tencing recall hearing brought 
under section 1170.126; and (2) 
because the trial court believed it 
did not have such authority, the 
matter must be remanded.  For 
the reasons explained below, we 
reject defendant’s contention.

   The Court of Appeal noted that PC 
§ 1170.126 does not confer resentenc-
ing power for the original conviction 
in any event, if that conviction includ-
ed any of the forbidden violent/seri-
ous prior offenses listed in the statute.  
Brown undisputedly had such a prior 
conviction, and therefore was barred 
(screened out) from further proceed-
ings under Prop. 36.  His request to 
belatedly strike a prior was not within 
the authority of the sentencing judge, 
either under Prop. 36 or any other 
statute, absent extraordinary circum-
stances (e.g., newly discovered evi-
dence showing innocence).

It is clear the electorate’s intent 
was not to allow a trial court to 
retain its section 1385 discretion-

ary authority when determining 
whether an inmate is eligible for 
resentencing under the Reform 
Act.  Moreover, defendant fails 
to recognize that by allowing 
such authority in the context of 
a section 1170.126 petition to re-
call a sentence, an inmate would 
be given another bite at the apple 
to bring forth a Romero motion 
and argue his or her prior strike 
convictions should be stricken in 
the interest of justice.  Presum-
ably, a defendant had brought 
forth such a motion at his or her 
initial sentencing hearing. 

GUN POSSESSION 
IS A BAR TO 

PROP. 36 ELIGIBILITY

People v. Garateix
CA 4(3); No. G048895

October 10, 2014

   In 1995, Joseph Garateix, a parolee, 
was selling narcotics.  During a search, 
police located a loaded pistol in a 
dresser.  He was simply charged, and 
later convicted, of being a felon in pos-
session of a firearm in violation of PC 
§ 12021(a).  He was also found to have 
suffered three prior strike convictions 
and served two prior prison terms.  
He was sentenced to 25-life under the 
Three Strikes law.  

   Garateix petitioned for resentenc-
ing under Prop. 36.  He appeals now 
from the trial court’s denial.  In his 
view, it does not matter whether he 
was armed during his commitment of-
fense because that offense is not a se-
rious or violent felony.  Alternatively, 
he argues he was not armed during his 
commitment offense, and therefore 
the case should be remanded to allow 
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the trial court to determine whether 
resentencing him as a second strike 
offender would pose an unreasonable 
risk to public safety.

   The Court of Appeal rejected both 
premises.  As to being in possession 
not being a listed exclusion in Prop. 
36, the Court cited to extensive prec-
edent.

Nevertheless, just because appel-
lant’s commitment offense is not 
a serious or violent felony, that 
does not mean he is eligible for 
resentencing under Proposition 
36.  Appellant contends other-
wise.  To his way of thinking, 
if the voters wanted to exclude 
inmates who were convicted of 
possessing a firearm as a felon 
from the reach of Proposition 
36, then they would have charac-
terized that offense as a serious 
or violent felony.  Because they 
did not, appellant maintains he 
is eligible for resentencing.  
  
However, as mentioned above, 
there are various exclusions that 
may apply to disqualify a defen-
dant who is otherwise eligible for 
resentencing under Proposition 
36.  The law not only bars resen-
tencing for a defendant whose 
commitment offense constitutes 
a serious or violent felony, it also 
contemplates consideration of 

the circumstances under which 
that offense was committed.  If 
the record of conviction shows 
an exclusion applies, the defen-
dant is not eligible for resentenc-
ing, even if the particular felony 
for which he was committed to 
prison was not serious or vio-
lent.  (People v. Guilford (2014) 
228 Cal.App.4th 651, 646-649; 
People v. Elder (2014) 227 Cal.
App.4th 1308, 1317; People v. 
Osuna (2014) 225 Cal.App.4th 
1020, 1029; People v. Superior 
Court (Cervantes) (2014) 225 
Cal.App.4th 1007, 1013; People 
v. Superior Court (Martinez) 
(2014) 225 Cal.App.4th 979, 
990; People v. White (2014) 
223 Cal.App.4th 512, 523-524 
(White).)  
  
“The sole disqualifying exclu-
sion at issue in this appeal – the 
armed-with-a-firearm exclusion 
– is set forth in section 667[, 
subd.] (e)(2)(C)(iii), and also 
in section 1170.12 [, subd.] (c)
(2)(C)(iii) . . . .  Under the plain 
language of the armed-with-a-
firearm exclusion, [appellant] 
is ineligible for resentencing re-
lief as a second strike offender if 
his life sentence was ‘imposed’ 
because ‘[d]uring the commis-
sion of the current offense, [he] 
. . . was armed with a firearm.’  
[Citations.]”  (White, supra, 223 
Cal.App.4th at p. 523, fns. omit-
ted.)    
  

A person is armed with a fire-
arm when he or she has ready 
access to the weapon for offen-
sive or defensive use.  (People 
v. Pitto (2008) 43 Cal.4th 228, 
236; People v. Bland (1995) 10 
Cal.4th 991, 997; White, supra, 
223 Cal.App.4th at p. 524.)  For 
purposes of the armed exclusion 
under Proposition 36, it doesn’t 
matter whether the defendant 
was actually charged with being 
armed with a firearm or whether 
he used a firearm in connec-
tion with another offense.  If 
the record shows he had access 
to a gun during the commis-
sion of the offense for which he 
was convicted – regardless of 
whether that offense is a seri-
ous or violent felony – then he 
is not eligible for resentencing 
under Proposition 36.  (People v. 
Elder, supra, 227 Cal.App.4th at 
pp. 1312-1317; People v. Osuna, 
supra, 225 Cal.App.4th at pp. 
1028-1041; White, supra, 223 
Cal.App.4th at pp. 526-528.)  We 
therefore reject appellant’s claim 
to the contrary.     

   As to Garateix’ argument of “actu-
al” vs. “constructive” possession, the 
Court also found no merit.

Alternatively, appellant argues 
the armed exclusion does not ap-
ply to him because when he was 
arrested, he had only construc-
tive, not actual possession of the 
firearm that was found in his 
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dresser.  In so arguing, appellant 
correctly notes that in finding 
the armed exclusion applicable 
the court in White observed the 
defendant’s guilt for possessing 
a firearm as a felon in that case 
was based on his actual physical 
possession of a gun.  (White, su-
pra, 223 Cal.App.4th at p. 525.)  
However, “[t]he White court did 
not hold physical possession was 
the only circumstance in which 
a defendant could be found to be 
armed” for purposes of Proposi-
tion 36.  (People v. Superior Court 
(Cervantes), supra, 225 Cal.
App.4th at p. 1013, fn. 7, italics 
added.)  In fact, the law is clear 
that for a person to be armed, he 
or she need not “physically carry 
the firearm on his or her person.  
[Citations.]”  (Id. at p. 1013.)  
Accordingly, courts have found 
the armed exclusion applicable 
to “those inmates who had a 
firearm available for immediate 
offensive or defensive use, and 
not merely those who carried a 
firearm on their person.  [Cita-
tion.]”  (People v. Superior Court 
(Martinez), supra, 225 Cal.
App.4th at p. 992 [discovery of 
firearm in defendant’s residence 
during his arrest rendered him 
ineligible for resentencing under 
Proposition 36]; People v. Superi-
or Court (Cervantes), supra, 225 
Cal.App.4th at pp. 1012-1019 
[same].)  In short, not everyone 
who possesses a firearm is armed 
with it, so appellant’s contention 
being armed is subsumed in the 
statutory definition of his crime 
fails.
  
In the present case, the police 
found a loaded pistol in the un-
derwear drawer of appellant’s 
bedroom dresser.  Appellant ad-
mitted the gun was his, and it is 
clear he had ready access to the 
weapon.  So, the trial court prop-
erly determined he was ineligible 
for resentencing under Proposi-
tion 36.  Not only did appellant 
unlawfully possess a firearm as 
a felon in violation of then sec-

tion 12021, he was armed during 
the commission of that offense 
because the weapon was readily 
available to him for offensive or 
defensive purposes.  Proposition 
36 does not apply on these facts. 

     ****

FELON IN POSSESSION 
IS A BAR TO PROP. 36 

ELIGIBILITY

People v. Goodwin
CA 5; No. F067845
November 7, 2014

(ALSO: People v. Mouton
CA 5; No. F067426

November 20, 2014)

   In another gun possession case, the 
Court of Appeal found that being a 
felon-in-possession constituted a bar 
to Prop. 36 eligibility.

   Parolee Patrick Goodwin was sen-
tenced to 25-life after being found 
guilty of being a felon-in-possession 
of a gun, to wit, a loaded gun in the 
dresser drawer of his bedroom.  He ap-
pealed the trial court’s denial of Prop. 
36 relief, because that crime is not ex-
pressly listed in the preclusions list of 
PC § 1170.126.

   However, citing extensively to prec-
edent, the Court determined from the 
evidence that although Goodwin did 
not “use a gun” during the commis-
sion of some offense, he was neces-
sarily “armed” in the commission of 
felon-in-possession, and therefore was 
ineligible for Prop. 36 relief.

We further agree with respon-
dent that appellant was armed 
with a firearm when he was ar-
rested for a violation of section 

12021, subdivision  (a), and the 
terms of the Act preclude appel-
lant from the resentencing relief 
he seeks.  
 
In April 2014, this court pub-
lished four cases germane to the 
issues raised by appellant:  Peo-
ple v. Superior Court (Cervantes) 
(2014) 225 Cal.App.4th 1007, 
1011 (Cervantes); People v. Mar-
tinez (2014) 225 Cal.App.4th 
979, 984-985 (Martinez); People 
v. Osuna (2014) 225 Cal.App.4th 
1020 (Osuna); and People v. 
Blakely (2014) 225 Cal.App.4th 
1042 (Blakely).  The California 
Supreme Court denied review in 
all of these cases on July 9, 2014.
 
In Blakely, we held that a defen-
dant convicted of being a felon 
in possession of a firearm is not 
automatically disqualified from 
resentencing because of that 
conviction.  Such a defendant 
is disqualified for resentencing 
only if he or she had the fire-
arm available for offensive or 
defensive use.  We further held 
in Blakely that the disqualify-
ing factors need not be pled and 
proved to a trier of fact beyond 
a reasonable doubt.  (Blakely, su-
pra, 225 Cal.App.4th at pp. 1048, 
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1056-1063.)  In Cervantes and 
Martinez, we held an inmate may 
be barred from resentencing and 
is armed with a firearm even if 
he or she was not carrying a fire-
arm on his or her person.  (Cer-
vantes, supra, 225 Cal.App.4th at 
pp. 1011-1018; Martinez, supra, 
225 Cal.App.4th at pp. 984-985, 
989-995.) 
 
In Osuna, we held that (1) the 
disqualifying factors need not 
be pled and proven to a jury 
beyond a reasonable doubt; (2) 
where there are facts in the re-
cord of conviction showing 
the inmate was armed with a 
firearm─meaning it was avail-
able for immediate offensive or 
defensive use─during the com-
mission of the inmate’s current 
offense, the inmate is disquali-
fied from resentencing under 
the Act even though he or she 
was convicted of possessing the 
firearm and not of being armed 
with it; and (3) being armed with 
a firearm during the commis-
sion of the current offense for 
the purposes of the Act does not 
require that the possession be 
“tethered” to or have some “fa-
cilitative nexus” to an underlying 
felony.  (Osuna, supra, 225 Cal.
App.4th at pp. 1026-1040.)
 
Although appellant was not per 
se prohibited under the Act from 
making a motion for resentenc-
ing, the fact that appellant had a 
firearm available in his bedroom 
for offensive or defensive use at 
the time of his arrest meant ap-
pellant was armed with a fire-
arm.  This being so, appellant 
was disqualified from consider-
ation for resentencing pursuant 
to the Act.  In addition to what 
the investigating officers found 
in appellant’s apartment bed-
room, multiple witnesses saw 
appellant walking around with 
the firearm, brandishing it, and 
threatening to kill Perez’s dog 
with it.  

Appellant’s statutory construc-
tion arguments were considered 
and rejected in Blakely, Osuna, 
Cervantes, and Martinez.  (Blake-
ly, supra, 225 Cal.App.4th at pp. 
1056-1063; Osuna, supra, 225 
Cal.App.4th at pp. 1026-1040.)  
Furthermore, the probation of-
ficer’s report was a sufficient ba-
sis for the trial court to deny the 
motion.  (Blakely, supra, 225 Cal.
App.4th at pp. 1061-1063; Osu-
na, supra, 225 Cal.App.4th at p. 
1040; Cervantes, supra, 225 Cal.
App.4th at pp. 1011-1018; Mar-
tinez, supra, 225 Cal.App.4th at 
pp. 989-995.)

The trial court concluded that 
appellant was ineligible for re-
sentencing under the Act.  The 
trial court’s ruling is supported 
by the record.  Following our 
rulings in the above cited cas-
es, we find no error in the trial 
court’s ruling.

     ****

EXTENSIVE CRIMINAL 
HISTORY SUFFICES TO 

BAR PROP. 36 
RESENTENCING

People v. Armando Garcia
___Cal.App.4th ___; CA 3; 

No. C074279 
October 16, 2014

   Armando Joseph Garcia appealed 
from the trial court’s denial of his peti-
tion for resentencing under Prop. 36.  
The trial court based the denial on 
its finding that defendant poses “an 
unreasonable risk of danger to pub-
lic safety” if released.  The bases for 
its finding were defendant’s “nonstop 
criminal history” that included violent 
felonies (two robberies), two escapes 
from confinement, an 18-year prison 
commitment shortly after which he 
exhibited a weapon, and the relatively 
recent timing of his current offense 
(receiving stolen property) in 2007.  

Defendant contends on appeal that 
Prop. 36 is unconstitutionally vague 
because the term “unreasonable risk 
of danger to public safety” is not ade-
quately defined.  The Court disagreed.
 
   The Court explained, the term “un-
reasonable risk of danger to public 
safety” is clear because it can be objec-
tively ascertained by reference to the 
examples of evidence the trial court 
may consider in making this deter-
mination.  These examples are:  “(1) 
The petitioner’s criminal conviction 
history, including the type of crimes 
committed, the extent of injury to vic-
tims, the length of prior prison com-
mitments, and the remoteness of the 
crimes; (2) The petitioner’s disciplin-
ary record and record of rehabilitation 
while incarcerated; and (3) Any other 
evidence the court, within its discre-
tion, determines to be relevant in de-
ciding whether a new sentence would 
result in an unreasonable risk of dan-
ger to public safety.”  (§ 1170.126, 
subd. (g).)

   Garcia’s criminal history was exten-
sive, and became the albatross around 
his neck disfavoring his plea for sen-
tencing relief.

Defendant’s criminal history be-
gan about 30 years before, with 
felony receiving stolen property 
in 1980, for which he was placed 
on probation.  A year later, in 
1981, he committed second de-
gree burglary and was sentenced 
to prison for 16 months.  In Feb-
ruary 1982, the month he was 
released, he was arrested and a 
month later pled guilty to rob-
bery (his first strike) and sen-
tenced to four years in prison.  In 
1984, he was convicted of unlaw-
ful driving/taking a vehicle and 
sentenced to two years in prison.  
The same year, he was also con-
victed of escape.  In 1985, he was 
convicted of grand theft and sen-



        Volume 10   Number 6 #60    Nov/Dec 2014 CALIFORNIA   LIFER   NEWSLETTERTM

32

  Garcia from pg 31

tenced to three years in prison.  
In 1988, he was convicted of as-
sault on a peace officer, battery 
on a peace officer, and thereafter, 
with another escape, all resulting 
in another four years and eight 
months in prison.  Defendant 
violated parole and was returned 
to prison in 1991.  When released 
on parole, he was arrested again 
in June 1991 and when released 
again, within months commit-
ted a first degree burglary (his 
second strike), a robbery (his 
third strike), and vehicle theft in 
1992, which resulted in a total 
prison term of 18 years.  He was 
released from prison in Febru-
ary 2003.  Within nine months, 
in November 2003, defendant 
was arrested again.  In August 
2004, he brandished a weapon 
and was placed on probation for 
two years, including serving 180 
days in jail.  In January 2005 and 
January 2007, he violated that 
probation and was reincarcer-
ated.  Defendant was paroled in 
April 2007 and committed his 
current offense eight months lat-
er.  Defendant’s criminal history 
was preceded by his delinquency 
in 1979, for which he was com-
mitted to the California Youth 
Authority.

   The trial court found against Gar-
cia, notwithstanding his “exemplary” 
recent record in prison, and his docu-
mented programming.

It was “significant” that defen-
dant had been discipline free 
for five years and that was one 
of the facts the court was “di-
rected to consider.”  But defen-
dant had a  “nonstop criminal 
history” that included violent 
felonies, specifically, defendant’s 
two robberies and two escapes 
from confinement.  Although 
the court did not “recall being 
made aware of any injuries to 
victims,” “any threat of violence 
to obtain property” carries with 

it “at least psychological injury.”  
“[O]f greatest concern” was that 
shortly after an 18-year prison 
commitment, defendant exhib-
ited a weapon.  And defendant’s 
current crime of receiving sto-
len property in 2007 was not 
remote.  “Weighing all of these 
factors” defendant “would pose 
an unreasonable risk of danger 
to public safety” and, thus, the 
court denied his petition for re-
sentencing.  

  

Garcia challenged the expression “un-
reasonable risk of danger to public 
safety” as being unconstitutionally 
vague.  The Court disagreed.

Defendant insists the term “un-
reasonable risk of danger to 
public safety” is vague because 
the term “unreasonable” is not 
defined with mathematical pre-
cision.  He questions whether it 
“mean[s] a risk of harm that is 
more likely that not to occur, say 
a risk greater than 50%?  Or is 
an ‘unreasonable risk’ one which 
cannot be elicited by the use of 
reasonable or rational analysis?”  
 
The critical inquiry, however, is 
not whether the risk is quanti-

fiable, but rather, whether the 
risk would be “unreasonable.”  (§ 
1170.126, subd. (f).)  “ ‘The law is 
replete with instances in which a 
person must, at his peril, govern 
his conduct by such nonmath-
ematical standards as “reason-
able,” “prudent,” “necessary and 
proper,” “substantial,” and the 
like.  Indeed, a wide spectrum of 
human activities is regulated by 
such terms:  thus one man may 
be given a speeding ticket if he 
overestimates the “reasonable or 
prudent” speed to drive his car in 
the circumstances (Veh. Code, § 
22350), while another may be 
incarcerated in state prison on 
a conviction of willful homicide 
if he misjudges the “reasonable” 
amount of force he may use in 
repelling an assault [citation].  
As the Supreme Court stated in 
Go-Bart Importing Co. v. United 
States (1931) 282 U.S. 344, 357 
[75 L.Ed. 374 . . .], “There is no 
formula for the determination of 
reasonableness.”  Yet standards of 
this kind are not impermissively 
vague, provided their meaning 
can be objectively ascertained by 
reference to common experienc-
es of mankind.’ ”  (People v. Mor-
gan (2007) 42 Cal. 4th 593, 606, 
quoting People v. Daniels (1969) 
71 Cal.2d 1119, 1128-1129].)
 
Here, as we have explained, the 
meaning of the term “unrea-
sonable risk of danger to public 
safety” is clear because it can be 
objectively ascertained by refer-
ence to the examples of evidence 
the trial court may consider 
in making this determination.    
There is no merit in defendant’s 
claim otherwise.

   Ultimately, the Court of Appeal 
concluded that there was sufficient 
evidence upon which the trial court 
based its decision, and that that court 
did not abuse its discretion in denying 
Garcia relief.
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DISSUADING / 
TERRORIZING A 

WITNESS IS A BAR TO 
PROP. 36 ELIGIBILITY

People v. Neste
CA 4(2); No. E058237

November 14, 2014

   Troy Neste was convicted of attempt-
ing to dissuade a witness from testify-
ing, in violation of Penal Code section 
136.1(a)(2), and of making a terrorist 
threat against the same witness, in vio-
lation of section 140(a).  He waived a 
jury trial on prior conviction allega-
tions, and the trial court found true 
his two serious felony convictions 
for burglary and robbery, within the 
meaning of the “Three Strikes” law.  
The court also found true that defen-
dant suffered two prison priors.  Neste 
was sentenced under the three strikes 
law to 25-life for each of the convic-
tions, to be served consecutively, plus 
one year for each prison prior, for a to-
tal term of 52-life.

   Neste argued unsuccessfully that his 
crimes were not listed offenses in the 
preclusion category of Prop. 36.  First, 
the Court dealt with the dissuading a  
witness crime.

Defendant contends he is eli-
gible for recall and resentencing 
under the Reform Act because 
his offense of dissuading a wit-
ness from testifying, in violation 
of section 136.1, subdivision (a)
(2), was not a serious felony at 
the time he committed it.  Be-
cause that offense would not 
result in an indeterminate term 
of life under the reformed three 
strikes law, he contends he is an 
eligible prisoner described in 
section 1170.126, subdivision 
(a).  According to defendant, the 

fact that his offense was later 
designated a serious felony is ir-
relevant because the Act looks to 
whether the prisoner’s current 
offenses were serious or violent 
when they were committed.  

 The Court disagreed.

In defendant’s trial, the People 
alleged, and the jury found true 
beyond a reasonable doubt, 
that on June 23, 1999, defen-
dant committed the offense of 
dissuading a witness or victim 
from testifying by threat of force 
or violence, in violation of sec-
tion 136.1, subdivision (c)(1).  
A felony violation of section 
136.1 was not added to the list 
of serious felonies under section 
1192.7, subdivision (c), until 
the following year, by passage of 
Proposition 21.  (People v. Neely 
(2004) 124 Cal.App.4th 1258, 
1262 (Neely).)  As of March 8, 
2000, “intimidation of victims 
or witnesses, in violation of Sec-
tion 136.1,” is a serious felony 
conviction for purposes of the 
three strikes law.  (§ 1192.7, 
subd. (c)(37); see Neely, at p. 
1262.)  In other words, when 
the Reform Act went into effect 
on November 7, 2012 (see Peo-
ple v. Yearwood (2013) 213 Cal.
App.4th 161, 169 (Yearwood)), 
intimidation of a crime victim 
or witness was deemed to be a 
serious felony.
 
To determine whether the Re-
form Act looks to the commis-
sion date of the current offense 
for which the prisoner is serving 
an indeterminate term of life, 
or to the effective date of the 
Act, for purposes of eligibility 
for resentencing under section 
1170.126, subdivisions (b) and 
(e)(1), we apply standard tools 
of statutory interpretation.  “‘In 
interpreting a voter initiative 
like [the Act], we apply the same 
principles that govern statutory 
construction.’”  (People v. Osuna 
(2014) 225 Cal.App.4th 1020.)  
“‘In construing statutes, “our 

fundamental task is ‘to ascertain 
the intent of the lawmakers so as 
to effectuate the purpose of the 
statute.’  [Citations.]  We begin 
by examining the statutory lan-
guage because it generally is the 
most reliable indicator of legisla-
tive intent.  [Citation.]  We give 
the language its usual and ordi-
nary meaning, and ‘[i]f there is 
no ambiguity, then we presume 
the lawmakers meant what they 
said, and the plain meaning of 
the language governs.’”’”  (People 
v. Gutierrez (2014) 58 Cal.4th 
1354, 1369.)  If the language of a 
voter initiative is unclear or am-
biguous on its face, “we may re-
sort to extrinsic sources, includ-
ing the analyses and arguments 
contained in the official ballot 
pamphlet, and the ostensible 
objects to be achieved.  [Cita-
tions.]”  (People v. Lopez (2005) 
34 Cal.4th 1002, 1006.)  Resort 
to external sources of legislative 
or voter intent is also permissi-
ble to confirm an interpretation 
of the plain language of a statute.  
(See Soukup v. Law Offices of 
Herbert Hafif (2006) 39 Cal.4th 
260, 279.)
 
On its face, section 1170.126 
provides that a prisoner is eli-
gible for recall and resentenc-
ing if his indeterminate life term 
was imposed for a conviction “of 
a felony or felonies that are not 
defined as serious and/or violent 
felonies by subdivision (c) of 
Section 667.5 or subdivision (c) 
of Section 1192.7.”  (§ 1170.126, 
subds. (b), (e)(1), italics added.)  
Use of the present tense “are,” 
for purposes of the relevant 
definitions of serious or violent 
felony convictions, is determi-
native here.  “‘[The legislative] 
use of a verb tense is significant 
in construing statutes.’  [Cita-
tions.]”  (People v. Loeun (1997) 
17 Cal.4th 1, 11; accord, Hughes 
v. Board of Architectural Exam-
iners (1998) 17 Cal.4th 763, 776 
[“In construing statutes, the use 
of verb tense . . . is considered 
significant”].)  Had the propo-
nents of Proposition 36 intended 
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that the definitions of serious 
and/or violent felonies would be 
tied to the date of commission, 
they would have used the past 
tense or otherwise made that 
intent clear.  Instead, the plain 
language of the statute dictates 
that the court reviewing a peti-
tion for recall and resentencing 
must determine if the prisoner’s 
commitment offenses “are not” 
defined as serious or violent 
felonies, meaning they are not 
among the crimes listed in sec-

tion 667.5, subdivision (c) or sec-
tion 1192.7, subdivision (c), as of 
the date the Act went into effect.  
This interpretation is consistent 
with section 1170.126, subdi-
vision (a), which provides that 
resentencing is only available to 
prisoners who would not have 
been sentenced to an indeter-
minate life term had they been 
sentenced under the Reform 
Act that expressly incorporates 
the definitions of serious and/or 
violent felonies as they existed 
on November 7, 2012.  (§§ 667, 
subd. (d)(1), 667.1, 1170.12, 
subd. (b)(1), 1170.125.)

   When it came to considering grant-
ing relief for the other of his two con-
victions, the Court of Appeal relied 
on its brand new Anthony opinion 
[see elsewhere, in this issue of CLN].  
There, it held that if just one of two 
convictions disqualified the prisoner 
from Prop. 36 relief, both Three-Strike 

sentences were precluded from resen-
tencing.

In addressing the defendant’s 
argument, we first looked to 
the objective of the Reform Act.  
“‘The resentencing provisions 
under this section and related 
statutes are intended to apply 
exclusively to persons presently 
serving an indeterminate term of 
imprisonment [for a nonviolent 
and nonserious felony], whose 
sentence under this act would 

not have been an inde-
terminate life sentence’ 
under the Three Strikes 
law as amended by the 
2012 act.  (Italics add-
ed.)”  (Anthony, supra, 
___ Cal.App.4th at p. 
___ [2014 Cal.App. Lex-
is 966 at pp. *6-7], quot-
ing § 1170.126, subd. 
(a).)  We noted that “[t]
he use of the terms ‘ex-
clusively’ and ‘persons’ 
directly support[ed] the 
People’s position that 
the overall intent of the 

statute is to exclude from its ben-
efits any persons whose current 
commitment offenses include 
a serious or violent felony,” and 
“contradict[ed] appellant’s argu-
ment that portions of the act, 
specifically section 1170.126, 
subdivision (e)(1), focus only 
on the offense for which an in-
mate seeks resentencing, rather 
than on the offender as a whole, 
specifically an offender whose 
current commitment offenses 
include a serious or violent felo-
ny.”  (Id. at p. ___ [2014 Cal.App. 
Lexis 966 at p. *7].)  We there-
fore concluded that “[a] person 
‘whose sentence under this act 
would not have been an inde-
terminate life sentence’ cannot, 
by definition, include an inmate, 
one of whose commitment of-
fenses is a serious or violent fel-
ony.  In other words, an inmate, 
like defendant, who is serving 
life terms for one offense not vi-
olent or serious and one offense 
that is violent or serious is not 

DENIALS OF PROP. 36 
ELIGIBILITY PETITIONS 

ARE APPEALABLE

Teal v. Superior Court
___Cal.4th ___; CA Supreme 

Court, No. S211708
November 6, 2014

   In this case, petitioner Bennie Jay 
Teal filed a petition for recall of his 
sentence.  Finding that his current 
offense was a serious felony, the trial 
court denied the petition.  The issue 
before the Court was whether the trial 
court’s denial of defendant’s petition 
for recall of sentence on the ground he 
failed to meet the threshold eligibility 
requirement (§  1170.126, subd. (b)) 
was an appealable order (§ 1237, subd. 
(b)).  The Supreme Court concluded 
that the trial court’s denial of the peti-
tion for recall is an appealable order.

   This decision was anticipated by most 
Courts of Appeal, who assumed that 
such denials were appealable, and pro-
ceeded to consider the applications on 
the merits.  If anyone was denied re-
lief solely because their appellate court 
found that their denial under Prop. 36 
was not appealable, they should go 
back to that court and ask for recon-
sideration, under Teal v. Superior Ct.

‘a person whose sentence under 
this act would not have been an 
indeterminate life sentence’ un-
der the amended Act.”  (Id. at p. 
___ [2014 Cal.App. Lexis 966 at 
pp. *7-8].)

   Accordingly, Neste was denied Prop. 
36 relief on all grounds.

    ****

  Neste from pg 33
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Our first newsletter, Lifer-Line, has grown 
exponentially, and continues to grow due to the 
help of our volunteer mail tree.  Nearly 3 years ago 
LSA assumed the responsibility for publication of 
California Lifer Newsletter and we have been able 
to continue providing this much needed resource 
to the lifer community.  And earlier this year we 
launched After*Life, for paroled lifers.  That’s a 
lot of news and information coming for one small 
office to a lot of people.

This past year has seen many changes for LSA, 
most obviously the acquisition of an office!  This 
has allowed us to organize (sort of) our files, 
projects and incoming mail as well provide space 
for volunteers to help.  We’ve benefitted greatly 
from the services of our office manager, Robin, as 
well as Mona, who came to LSA after the closing of 
Prisoners’ Rights Union.  And we get help from time 
to time from paroled lifers, including Jon Burnight, 
Todd Ferguson and Emmett Faught—and constant 
help and encouragement from David Sloane (my 
lifer) who paroled in 2013 and whose dedication to 
lifers still inside has never faltered.

Our months in 2014 were very full—in addition 
to the BPH Executive Meetings, we have a chair 
on the Director’s Stakeholder Advisory Group  
(the only prisoner advocate there), attend CROB 
meetings, commissioner training days, attorney 
training workshops, and meetings with a variety of 
legislative offices and CDCR personnel.

We presented 6 lifer family workshops in 2014, 
everywhere from Chula Vista to Oakland and were 
observers at parole hearings in more than a dozen 

Editorial-The Year from pg. 4 prisons (Pelican Bay, VSP, CCWF, CIW, Solano, 
KVSP, CMF, Old and New Folsom, CMC, Corcoran, 
San Quentin, Avenal and maybe more).  And 
we’ve had two meeting with the Governor’s staff in 
recent weeks, on the subject of his review of parole 
decisions.  That conversation is in early stages.

Five years ago we began LSA to, in all honestly, 
help our loved ones.  While David and I have been 
blessed in his coming home, Gail’s husband Barry 
and my nephew, also a lifer, remain inside the wire.  
We know our efforts have been of help to many (we 
love the letters telling us you’re going home and that 
we helped) and we continue to work for the benefit 
of all, because we know, in helping the many, we 
are also helping the ones who are closest to our 
hearts.

We often say LSA was started by two pushy broads 
with no money and no support—we’re still pushy 
broads, but now we do have support, in the form 
of volunteers, donors and the lifers who generously 
send donations and proceeds from food sales etc. 
while continuing to help us identify and address 
issues of importance to them.  And while we could 
still use more funding, we don’t plan on going away 
any time soon.  

So while Happy Holidays may seem a strange wish 
for prisoners we do wish the best of all possible 
events and outcomes for all lifers.  Know that none 
of you are forgotten; many of the projects we’re 
looking at for 2015 have the potential to impact 
LWOP inmates as well as lifers.  We don’t give up.  

Wishing all of us success in 2015
Vanessa & Gail 
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EN BANCS IN 
OCTOBER AND NOVEMBER

Results from October’s slate of en banc hearings 
at the BPH were a truly mixed bag, with the board 
showing not much compassion in a couple of 
cases but stepping up to the plate in others.  The 
decisions also illustrated that being found suitable 
is a nebulous thing and can be snatched away 
much faster than it is given for behavior the board 
finds disturbing. For more information on what 
constitutes an en banc hearing and the process 
please see additional article elsewhere in this issue 
of CLN.

Seral Ashley, before en banc seeking 
compassionate release, was denied that relief 
despite family support.  While the Sacramento 
County DA’s office opposed the resentencing the 
board denied Ashley’s request due to relatively 
recent 115s.

Russell Fleenor and John Moreno, both granted 
parole but referred back to the board by the Governor 
for reconsideration, saw their grants affirmed by 
the entire board.  Both affirmations were made 
for reasons ‘as articulated in the panel’s proposed 
decision,’ the closest the board can come to telling 
Jerry he’s wrong.

Darryl Ivory and Deborah Koosed’s denials of 
parole were affirmed but re-hearings ordered, 
only for the purpose of recalculating the base and 
adjusted base terms in each case.  Since the board 
is now required to set terms for each prisoners, 
regardless of whether the decision is a grant or 
denial the calculation of that term is now part of 
the BPH’s legal review of the decision.  Although 
the calculation is done by computer errors can 
still occur when the wrong matrix, aggravating 
or mitigating factors are fed into the computer by 
the panel members.  Such instances require the 
procedure applied to Ivory and Koosed.

Donald Harper, denied parole in July, 2014, will 
receive a new hearing following the board’s vote 

to vacate the denial.  The decision had apparently 
been made based on the past/present mental state 
of the inmate and lack of articulation of a nexus to 
dangerousness in a manner the Board’s legal team, 
on review, felt might be inconsistent with the tenants 
set forth in the Lawrence decision.  

In another instance adherence to Lawrence 
standards to articulate a nexus to current 
dangerousness was questioned by the BPH legal 
staff, resulting in the entire board vacating the denial 
of parole for Sabino Maldonado. A new hearing will 
be scheduled for Maldonado, one which will include 
an in-person foreign language interpreter.

Jesus Machias, Victor Smith and Cornelious 
Thompson, all of whom had received grants in 
previous months, saw those grant decisions vacated 
and new hearings slated to consider misconduct of 
each inmate after the grant of parole.  The three 
were charged with mutual combat, use of a cell 
phone and drug use respectively.  As mentioned in 
previous paragraphs, grants from the BPH are not 
final until 120 days after the hearing and clearance 
by the governor.  

Should something come to the board’s attention 
regarding inmate conduct within that 120 day review 
period the legal staff can refer the decision back to 
the whole board for reconsideration, based on new 
information.  And you can be certain that should an 
inmate who has been granted parole receive an 
RVR during this review period, CDCR will waste no 
time in alerting the BPH to that fact.

However, the process can, on occasion, work both 
ways.  Gerald Oates, denied parole in July when 
the considering panel relied on a 115 for the denial, 
saw that denial vacated and re-hearing scheduled 
after the 115 was dismissed.  From the language 
used in the notification of referral, “to consider an 
error of law,” it may be that the panel relied on a 115 
that had not fully been resolved at the time of the 
hearing.

November en banc items saw four more denials 
affirmed but hearings slated for recalculation; 

Board of Parole



    Volume 10   Number 6 #60  Nov/Dec 2014CALIFORNIA   LIFER   NEWSLETTERTM

37
Advertisement

BPH - from pg. 36

William Brandstatt, Donald Gandy, Lanzester 
Hymes, and Benjamin Polk.  Recommendation 
to refer for resentencing under compassionate 
release was made for Jack Dunigan.

Of the three parole grants referred for en banc 
consideration by the Governor the entire board 
stood behind their fellow commissioners in two 
cases, affirming grants for Dwayne Kennedy and 
Jesse Solis, despite opposition, as expected, from 
both the DA in the committing county and, in Solis’ 
case, victims’ envoy Christine Ward.  Ward and the 
same DA also opposed the grant given to Kenneth 
Ferguson, where Ward once again employed her 
dramatic talents in representing the victim, who 
lives several thousand miles away. 
 
Nonetheless, Ward and the DA told the panel, 
Ferguson was still a danger, because, in Ward’s 
words, domestic violence is ‘never gone,’ and the 

victims had been ‘‘warned he (Ferguson) might 
get a date.’  She concluded with the astonishing 
statement, “who knows the inmate better than the 
victim?”  Ferguson’s grant was vacated and a new 
hearing ordered so the next panel can consider 
“the inmate’s institutional programming related to 
domestic relationships.”  Assuming there is any 
such programming available at the institution where 
Ferguson is housed.

Grants for Fernando Loya and Frank Deleo were 
referred for rescission hearing based on alleged 
misconduct by the inmates after their hearings.  
Matthew Woods, whose denial was refereed for 
en banc consideration by a member of the panel 
making the original denial decision, found no joy 
from the entire board, as the board voted to deny 
for 3 years.   And Gary Rollo was also denied 
parole after the panel at his hearing rendered a split 
decision.  
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DO NOT NEGLECT 
THE OLSON REVIEW

No matter how long you’ve been down and how well 
you think you know your institutional history, do not 
forget, refuse, waive or otherwise neglect to do your 
Olson review of your C-file prior to your board hearing.  
It might surprise you what little tidbits, real or otherwise, 
are in there.

In recent months we have attended several parole 
hearing where inmates had either waived their right to 
an Olson review or given their file only a cursory glance.  
And came to grief for that lack of action or attention. 

Cases of documents in one inmate’s file that actually 
belonged in another’s file, wrong information, lack of 
chronos that should be there, absence of GED certificate, 
even notification of items in a confidential file that the 

inmate was unaware of all came to light at the hearings, 
with the prisoner then caught off guard, because he 
hadn’t done the review, and unable to respond in a 
meaningful way.  The Olson review is an important part 
of preparing for your hearing and is a legal right you 
should exercise at every opportunity.

Nefarious intent aside, humans make mistakes and you 
are the one who is going to be most concerned about the 
accuracy of your file—that file represents your life and has 
great impact on your future.  Be certain you do a thorough 
review of your C-file and if you find problems—missing 
items or notifications that do not apply to you—begin 
immediately to rectify the issues and be prepared to 
address them at your hearing.

Of all the things that can trip you up at a parole hearing, 
don’t let your own carelessness or complacency be what 
sinks your chances.
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IN THE BOARD ROOM

In various sessions during the October and 
November Executive Board Meeting commissioners 
heard information on a variety of topics and new 
procedures, many rolling out on January 1.  

Inmate attorneys: Beginning in January inmate 
attorneys will be able to bring laptop computers into 
board rooms, much as DAs have been able to do for 
years.  This situation has been on LSA’s radar for 
several years and we have had many discussions 
with BPH administration regarding this issue.  While 
BPH was willing, an accommodation had to be 
reached with the custodial side of CDCR, always 
vigilant (paranoid?) that something, anything, might 
threaten the “safety and security of the institution.”  
However, ongoing efforts between BPH Director 
Jennifer Shaffer and CDCR Director of Adult 
Institutions Michael Stainer finally resulted in an 
agreement.

While inmate attorneys may now use their laptops 
during the hearing, thereby allowing them to rapidly 
scan through C-files rather than shuffle through 
mounds of paper, those computers will not have 
internet access and will not be allowed during 
attorney-client meetings.  Many DAs routinely 
bring their cell phones into parole hearings; no 
announcement yet on whether this will also be 
extended to inmate attorneys.

Recordings: Parole panels will now be using a 
small digital recorder during hearings as well as 
the more familiar cumbersome, and sometimes 
unreliable, equipment.  These smaller devices will 
be used primarily to make a record of confidential 

file information that may be used in a decision, but 
can also serve as a backup, should the traditional 
equipment fail.  Recordings made of confidential file 
information are not transcribed, but held for review in 
camera by a judge, should the occasion arise.

The 10 day rule: written statements from victims are 
exempt from the 10 day rule.  After a careful reading 
of Marsy’s Law the BPH legal team concluded that 
the 10 day rule was not meant to apply to written 
statements from victims.  The intent of the 10 day rule 
was to allow inmates and their attorneys to consider 
information submitted and be able to offer a rebuttal.  
Since, under the terms of Marsy’s Law, no rebuttal 
or challenge is allowed to statements in hearings by 
victims, their written statements do not need to be 
submitted in advance.

When LSA asked about the impact of accusations 
made by victims against prisoners for other alleged, 
uncharged crimes, BPH representatives noted that 
commissioners are trained to weigh evidence and 
that while victims can say pretty much whatever they 
wish, their allegation are just that, and not evidence.  
And since the statements are not evidence they 
would not be considered in the same light.  We can 
but hope.

‘AGING IN A FORENSIC SETTING’
You’re probably older than you think

If you are a prisoner aged 45 or older you are 
among the fastest growing prisoner group not 
only in California, but nationwide.  Information on 
how incarceration affects the aging process was 
presented to the BPH recently by Dr. Dominique 
Kinney, a senior psychologist for the Department of 
State Hospitals.  

Dr. Kinney told commissioners that the aging of the 
incarcerated population is the result of several factors, 
including the aging of the American population in 
general but also because over the past few decades 
the movement of the criminal justice system has 
been away from rehabilitation and toward ‘control 
and incapacitation;’ read lock ‘em up forever.  She 
also noted that prisons have become ‘big business,’ 
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meaning more prisons to accommodate the greater 
number of prisoners held for longer times.  None of 
this is a surprise to prisoners, or those of us in the 
advocacy community.

Dr. Kinney reported older inmates may have 
advanced needs due to risk factors in their lives that 
may have included history of substance abuse, lack 
of medical care, insufficient diet and higher rates of 
infectious diseases.  Also considered risk factors 
and common among older inmates are a lower 
educational achievement, higher incidence of brain 
injury, increased rates of mental illness and limited 
or absent social support.  The combination of any 
of these risk factors and the stress of incarceration 
means that on average an ‘older’ inmate is 10 to 
11 years older physiologically than chronologically. 
Thus a 65 year old inmate functions about on the 
level of a 75 year old individual in the community.

Medical conditions common in aging individuals may 
also affect cognition.  Dr. Kinney related that older 
inmate will, on average, experience three chronic 
illness during their term of prison, often including 
arthritis, high blood pressure, ulcers, heart issues and 
prostate problems.  However, diabetes, Hep C and 
cancer are also common.  Many of these common 
ailments (high blood pressure, diabetes among 
others) can also affect cognition, or understanding 
of what’s going on and how to respond.   And mild 
cognitive impairment is often missed by health care 
workers in an institutional setting.

Dr. Kinney concluded with recommendations for the 
care of older inmates, quoting from a 2012 study 
that suggested “[A] fundamental goal of any criminal 
justice policy agenda should be to determine how best 
to help individuals plan for and manage their health 
care needs upon community reentry….specialized 
services may need to be developed for particularly 
frail or medically complex older persons.”  And while 
the 9 specific recommendations are all noteworthy, 
just who will implement the ideas and how the 
extended medical diagnosis and care would be 
funded remains in question.  The recommendations 
include:
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•	 Define the older prisoner—recommended 

age of 55 years

•	 Train staff and health care providers on the 
nuances of older inmates

•	 Define functional impairment among older 
prisoners and house in units appropriate to 
their impairment level

•	 Screen for dementia

•	 Identify needs of older female prisoners-
health issues may disproportionally affect 
women inmates

•	 Create uniform policies for geriatric housing 
units

•	 Identify release and reentry challenges for 
older inmates

•	 Improve medical release policies (medical 
parole, compassionate release)

•	 Enhance prison palliative care programs 

According to studies older individuals experience 
some age-related improvements in emotional 
functioning, including less negative emotions 
and more consistent emotional levels day to day.  
However, depression and suicide are not uncommon 
in the aging population.  

Aging inmates reflect the trends seen in aging free 
individuals, filling their social network with positive 
individuals and “exclude wider social network 
variability that might negatively affect them.”   Thus 
older prisoners, like their counterparts in the free 
world, are more selective in who they interact with 
and are emotionally close to their small network of 

friends.  

Overall, Dr. Kinney’s report 
outlined two important facts: 
older inmates age in much 
the same fashion as the aging 
population in general, but 
that aging process seems to 
be somewhat accelerated by 
incarceration.
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State Appointed - ATTORNEY SURVEY
Life Support Alliance is seeking information on the performance and reliability of state appointed attorneys in the 
lifer parole hearing process. Please fill out the form below in as much detail as possible, use extra sheets if needed. 
Please include your name, CDC number and date of hearing, as this will allow us to request and review actual tran-
scripts; your name will be kept confidential if you desire. Details and facts are vital; simple yes or no answers are not 
probative. 

NAME*______________________________ CDC #*_____________ HEARING DATE*_________________

COMMISSIONER________________________________ GRANTED/DENIED(YRS)___________________

INITIAL/SUBSEQUENT_____________ EVER FOUND SUITABLE/WHEN__________________________

ATTORNEY______________________________ HRG. LOCATION____________________

MEET BEFORE HRG?________________________HOW MANY TIMES?____________________________

TIME SPENT CONSULTING_____________________FAMILIAR WITH YOUR CASE? ____________________

____________________________________________________________________________________________

OBJECT TO MARSY’S LAW?____________ OBJECT TO PSYCH EVAL?________________

LANGUAGE PROBLEMS?_____________ WAS ATTORNEY PREPARED?_______________

WOULD YOU HIRE OR RECOMMEND? _________________  FILE A COMPLAINT? ___________________

Please provide details regarding attorney’s performance, or lack of, including interaction with parole panel and/or 
any DAs present. Was attorney attentive during hearing, did s/he provide support/advice to you? Was s/he knowl-
edgeable re: your case and/or parole process?

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

Mail to CLN/LSAPO Box 277, Rancho Cordova, CA. 95741. 
We appreciate your help in addressing these issues.
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THE TRANSCRIPT DELAY

Waiting on the transcript from a parole hearing, especially if the 
outcome was a denial, is always harrowing.  Those who were denied 
must have the transcript of the proceedings before they can craft a 
meaningful appeal.  Title 15 guidelines call for, and the BPH promises, 
transcripts will be in the hands of inmates in 30 days from the date of 
the hearing.

And, for the most part, that has been how it works.  There have been cases, either individuals or prisons, 
when transcripts were ridiculously late in arriving. We recall a couple of years ago when numerous inmates 
at Solano waited for several months.  When LSA inquired at the BPH, they confirmed the transcripts had 
been sent.

Then we inquired at the prison.  Whoops. Dozens of transcripts were found languishing in the classification 
office, where someone just hadn’t gotten around to delivering them. Obviously, staff in prison  don’t adhere 
to the US Post Office’s motto of ‘neither snow, nor rain, nor dark of night,” etc.  But that problem was soon 
rectified.

Lately, however, we’ve noticed a distinct slowing in our requests to the BPH for transcripts of parole hearings.  
We are able to receive the records via email and the board staff charged with this task have been exemplary 
in their speedy and friendly responses.  But of late our requests have gone unanswered for days, even a 
couple of weeks. Others (such as attorneys) asking for transcripts have reported the same situation.

One inmate who reached us was still waiting, in late November, for his transcripts from a May hearing.  He 
had, however, received his reversal letter from the Governor, who referred to information in the transcripts 
in his dis-missive, so apparently there was a transcript somewhere.

So we asked: What’s up?  Our queries were answered by BPH staff and administration, who reported that a 
new transcription company had recently won the state contract and apparently were somewhat unprepared 
for not only the volume of work, but the length and detail required.  Surprise.   
 
The ‘new’ company was struggling not only to catch up, but had accuracy issues as well.  And to compound 
the problem, when transcripts were sent back for accuracy corrections the corrected copies were even later 
in arriving.  Quite a mess.  

To give all parties their due, staff at BPH seem as frustrated as we (and many prisoners) are with the delay 
and BPH administration is on the matter, investigating what remedies are available to both the board and 
the state (who is the paying customer) when contract provisions are not upheld.  A back up company has 
been brought in to tackle the backlog and the board hopes to be caught up—and stay current, one way or 
another—by the first of the year.

So if your transcript hasn’t yet come and those 30 days have come and gone—you may have to wait a bit 
more. But we are also attentive to the issue, the legalities of producing the transcripts on time and will keep 
inquiring about both individual transcripts and the problem in general.
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SECOND STRIKE 
PAROLE

Although not lifers, many state prisoners serving time 
for ‘second strike’ convictions may soon be eligible 
for parole without ever seeing the inside of a board 
hearing room, as changes provided by a recent court 
order from the three federal judges overseeing the 
population reduction efforts. In mid-November the 
court ordered CDCR to establish and implement 
procedures to bring certain second strike inmates to 
parole hearings, beginning in early 2015.

Those second strikers must meet certain criteria to 
be considered for parole consideration, the most 
important being their crimes must have been non-
violent of a non-sexual nature and they must have 
already, or by the time of their hearing, served at 
least 50% of their sentence.  Beginning on Jan. 1, 
2015, classification committees at each prison will 
refer qualified second strikers to the Board of Parole 
Hearings for review.  

There are several other criteria which could impact an 
inmate’s inclusion in this new parole review process, 
including recent SHU terms, serious RVR within the 
last 5 years and gang involvement, among others.  
Prisoners who are determined to be ineligible for 
this new consideration may appeal the classification 
committee’s decision.

Once a referral to the BPH for parole review occurs 
the Board will notify all registered victims (if any) and 
the county prosecutor, who have 30 days to provide 
written comment on the potential parole.  Following 
closure of the notice and comment period, “Board 
hearing officer will review all relevant information, 
including the inmate’s criminal history, institutional 
behavior, rehabilitation efforts, and written statements 
from interested parties, and will approve or deny the 
inmate’s parole.”

“Ultimately, the Board’s decision (weighs) 
unreasonable risk to public safety. The Board will 
issue a written statement of the decision to grant or 
deny parole within 50 days from the date the case 
was referred to the Board or, if the inmate has not yet 

served 50 percent of his or her sentence, the Board 
will render its decision once the inmate is within 60 
days of his or her 50 percent time served date.”

If approved under this process the inmate will be 
released under the supervision of either the Davison 
of Adult Parole Operations (DAPO) or community 
supervision (county supervised).   If denied, the 
individual will be eligible for second strike parole 
consideration after their next annual classification 
review.

This review and decision by a ‘hearing officer’ is a 
departure from the BPH’s usual ‘hearing’ practice as 
prescribed by law, wherein all parties, including the 
inmate and an attorney appear in person before a 
2-3 person panel.  Now, it appears, second strikers 
who meet the initial criteria, will only be reviewed 
in abstentia by a BPH ‘officer,’ probably either a 
commissioner or deputy commissioner.

While second strikers are not lifers and therefore not 
in the original cohort LSA seeks to reach, the new 
parole process is nonetheless of interest and we will 
update information as it becomes available.

VICTIMS ADVOCATES 
HAVE THEIR SAY--TWICE

In a practice instituted under the administration of 
BPH Executive Director Jennifer Shaffer all parole 
commissioners twice yearly receive a week of training 
on various subjects.  The training sessions are held 
in conjunction with the monthly BPH Executive Board 
Meeting and many are open to the public.  So you 
know where LSA is during those weeks.

The fall training this year was conducted during the 
board’s October meeting, with topics ranging from the 
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history of the victims’ rights movement through the 
Long Term Offender Pilot Program to administrative 
matters related to the Board’s increasing use of 
computers for records and notifications.  The BPH 
did, seem however, a bit focused on victims’ rights, 
as there were two independent presentations on the 
subject.

Christine Ward, head of Crime Victims United, was 
first up, with a recounting of the history of not only her 
group and the services they offer, but her personal 
history as well, as a crime victim. Her presentation 
was peppered with examples and concerns about 
those ‘offenders’ who repeatedly commit crimes, 
often stalking, inferring that many of those non-
lifers paroled would eventually become life term 
prisoners following more criminal activity.  Following 
the historical review, during which Ward noted the 
high point of the victims’ movement was the 2005 
appointment of then victims’ rights advocate Susan 
Fisher to the parole board, Ward got around to 
making suggestions to the board on ways to interact 
with VNOK at hearings.

Three of her suggestions we agree with, but one, 
well, let’s just say we see some problems there.  
Ward asked the commissioners to treat victims with 
respect and compassion.  Absolutely.  But in all 
the hearings we’ve been to, we have never seen a 
commissioner or deputy commissioner interact with 
victims in any other manner. 
 
Secondly, she requested the panel not ‘talk down’ to 
victims.  Again, agreed, and again, we have never 
seen any such treatment.  And Ward suggested 
victims would like to know what inmates have 
accomplished during their time in prison.  That 
strikes us as not such a bad idea, as it might give 

the victims a better understanding of the change in 
those lifers coming before the board.

However, her appeal to the commissioners to meet, 
both before the hearing begins and after it concludes, 
with the victims we feel is not only unnecessary, but 
could be could be seen as prejudicial.  We recall one 
former commissioner, now no longer on the board, 
who received considerable attention when she 
embraced the victims after handing down a lengthy 
denial.  Appearances do count, even if everything is 
on the up and up.

The second bite of the apple for victims’ 
representatives came later in the week when Megan 
Garvin of the National Crime Victim Law Institute 
summarized the history and goals of the victims’ 
movement on a national level.  Speaking on victims’ 
rights in parole and post-conviction setting Garvin, 
while less dramatic than Ward, none the less, 
lumped all parolees pretty much in the same basket, 
lifers, stalkers, and what have you. Interestingly, 
Garvin maintains most victims are more concerned 
about being heard, given the opportunity to express 
themselves and yet have their privacy protected than 
eternal punishment.  

Garvin also suggested an interesting companion 
piece to Ward’s earlier call for the victims to know 
more about the prisoners’ accomplishments while 
in prison; training for the victims in how to make an 
effective impact statement.  But she also stated that 
Marsy’s Law did not create a punishment structure; 
on that point, we must respectfully disagree.
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AT EN BANC, 
IT’S THE FACTS, JUST THE FACTS

Just what is an ‘en banc’ hearing?  Well, it isn’t 
another parole hearing, nor is something a prisoner 
can prepare for or even participate in.  Simply put, 
‘en banc’ is a fancy Latin phrase for, “Hey, take a look 
at this.”

En banc hearings are conducted by the Board of 
Parole Hearings at their monthly Executive Board 
Meetings (open to the public, which means us) in 
Sacramento.  Typically, en banc hearings are the 
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result of the Governor not being happy with a grant 
of parole, but unable to reverse the decision of the 
parole panel because the prisoner in question did 
not have a murder conviction.  For those lifers the 
Governor cannot summarily take away their date, 
but can refer the decision to the whole 12 member 
parole board, along with a letter outlining his 
concerns about the decision.

While there are a handful of other reasons for a 
grant to come to en banc, referral by the Governor is 
by far the most common.  And typically, though not 
always, the entire board stands behind their fellow 
commissioner who made the original decision to 
grant parole and reaffirms that grant.

En banc ‘hearings’ are not quite a hearing, although 
those in favor of seeing the prisoner parole as well as 
those opposed may speak to the board.   But these 
comments are limited to 5 minutes each.  Although 
inmate attorneys occasionally appear at the en banc 
to summarize and recap the reasons to grant parole 
most often those speaking to the commissioners are 
friends and family of the potential parolee. 

And thus the subject of our comments.  Since we 
can’t talk to all family members of each prisoner 
we’re hoping if we pass along a few salient points 
to our constituents (lifers) they will in turn educate 
their family and potential en banc speakers.  So 
please, discuss these issues with your friends and 
family who might want to go to Sacramento and 
support your parole, should you end up in en banc 
consideration.

It is your right to be heard at an en banc consideration.  
While it is certainly pro forma to thank the board 
for time and consideration, the commissioners are 
doing you no special favor in ‘allowing’ you to speak; 
be polite, business-like and succinct; there is no 
need to grovel.  The Board understands this process 
is a right guaranteed under law; they will be attentive 
and hopefully consider what you say, but they are 
not granting you special dispensation to speak.  

You have 5 minutes.  The parole board already has 
the entire C-file available, with all chronos, vocations 
and the like before them.  Don’t waste time going 
over all those items.   Speak to what you know of the 

personal change the lifer has made, how you have 
seen him/her grow and mature, become capable 
of making wise decisions and committed to getting 
along with society.  

It does no good to give way to emotion (though 
of course it’s hard not to) and all but beg the 
board to affirm the grant.  Tearfully entreating the 
commissioners to “Please let Johnny come home, 
he’ll never do anything bad again, his grandmother 
(or other relative) is getting old and wants to see 

him home, we need him at home to 
help out” does no good and provides 
the board members with no solid 
evidence to counter the Governor’s 
concerns.  The wishes of the 
prisoner’s family are not the deciding 
factor; public safety is top of the list, 
not whether or not Grandma is ailing.

And don’t say he’s served enough time and deserves 
to come home.  While all of that may be true, it is 
the sole purview of the parole board to assess when 
‘enough time’ has been served, and, like anyone, 
commissioners don’t like being told how to do their 
jobs.  And remember, parole isn’t entirely about time 
served—it’s about whether the person convicted of a 
crime has rehabilitated.

Read the Governor’s referral letter, note what his 
concerns were and remind the commissioners how 
your prisoner has dealt with those issues.  Recount 
your experiences with him/her, when you were able 
to see the new maturity and understanding the years 
of prison and self-help have imbued him with.  The 
parole board is looking for solid examples of how any 
potential parolee can function in today’s society and 
stresses, as well as assurances that when released 
he has a support network ready to help out.

That’s a lot to cover in 5 minutes, and the board 
is rigorous in adhering to that time slot—yes, they 
do have a countdown clock and use it.  Note the 
points you want to cover, make sure you hit all the 
highlights and, if you have time left, expand on the 
most important ones.  Attorneys who speak for their 
clients at en bancs follow this template because they 
know facts, not emotions, are what the board relies 
on.



        Volume 10   Number 6 #60    Nov/Dec 2014 CALIFORNIA   LIFER   NEWSLETTERTM

48

RANDOM THOUGHTS ON 
ION SCANNERS

Secretary of Corrections Jeffrey Beard and his minions 
at CDCR have begun the latest nonsense in Beard’s holy 
grail of eradicating drug use in prisons by incorporating 
ion scanners into visiting process, a process that started 
in early December in select prisons.   Used by the Feds 
and supposedly able to detect minute traces of drugs 
on individuals who may have handled the substances, 
the ion scanners are not without controversy.

Touted as non-invasive and accurate the scanners 
will ‘randomly’ select persons attempting to enter 
prisons for any purpose, visits with inmates, legislative 
staff, attorneys and custodial staff to be tested for 
possible contact with drugs.  The inference being, if 
you’ve handled or used drugs, you’re probably trying 
to get them inside the prison.  Although the scanners 
will supposedly randomly select those to be tested, 
everyone entering the institutions will be subject to 
the random selection, there is a clear target on the 
backs of visitors, in no small part due to the fact that 
Beard stoutly maintains the majority of contraband 
smuggled in is done so by visitors.  To which we say---
well, we can’t print what we say.

Introduced as yet another ‘emergency’ situation, the 
ion scanners are supposed to test for traces of illegal 
drugs; cocaine, meth, PCP and the like, although 
CDCR is being cagey about exactley what drugs are 
being tested. Something about signing ‘proprietary 
agreement’.  They did report it was “mainly illegal 

drugs”. The department assures visitors that drugs 
commonly used for medical therapy or ‘controlled 
substances’ are not on their radar.  They also tout that 
they “aren’t interested in your personal use...” Just 
in case, however, the department recommends that 
visitors who may be on prescribed medications can 
protect themselves from “unnecessary searches” by 
having on file a doctor’s note certifying they are on 
prescribed meds ‘that could show a positive on a drug 
screen’. 

How well that ‘protection’ will work remains to be 
seen.  To avoid HIPPA violations CDCR says visitors can 
provide a somewhat generic doctor’s note that;

1)  does not have to specify the exact meds being 
taken 
2) or condition for which they are prescribed.  

 Whether that sort of vague ‘certification’ will satisfy 
those actually doing the scans remains to be seen. 
And the many who have cards from their physicians 
under the Compassionate Use Act (Prop. 215) for using 
marijuana (Prop. 215 lists “cancer, anorexia, AIDS, 
chronic pain, spasticity, glaucoma, arthritis, migraine, 
or any other illness for which marijuana provides relief. 
Physicians have recommended marijuana for hundreds 
of indications, including such common complaints as 
insomnia, PMS, post-traumatic stress, depression, and 
substance abuse) will no doubt face a challenge.

And the “unnecessary searches?”  If a visitor (and 
supposedly anyone else entering) is randomly selected 
for the scan (set currently to random-ness at 5%...but 
could possibly be ramped upwards) and tests positive 
that visitor must submit to a strip search before being 
allowed to proceed with the contact visit.  Frankly, a 
strip search seems pretty unnecessary and invasive 
to us.  And to those of us married to Lifers...well, they 
don’t get to even see us unclothed...so stripping for 
staff is so off the charts.

Staff testing positive will receive a ‘pat down,’—
something like a pat on the head.  Others, volunteers, 
employees from other government agencies, etc. will 
be allowed to refuse the search, but will be refused 
entrance, followed by, and in the department’s own 
words, “suspension from all CDCR institutions for one 
year.” Frankly we doubt they’ll face the challenge.

CDCR
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And just to make matters more fun, if the visitor tests 
positive, whether or not any ‘contraband’ is found 
during the strip search, that ‘positive’ result is notated 
in SOMS and is available for any CDCR computer to 
cough up.  Say, at parole hearings.  Imagine the effect 
on commissioners when they look up visiting records 
during a hearing (and they do) and see a prisoner’s 
wife/son/daughter/significant other has produced 
positive drug result. The very home they propose to go 
to... Chilling.

Testing is perhaps too exact a term for the procedure 
that follows once someone is randomly selected.  A 
swab is used to “wipe areas that the scan subjects 
would frequently touch with their hands (i.e., the 
front and back of their hands, front pockets, belt 
buckles, watch bands, eyeglasses, shirt buttons, hair 
ornaments, and shoelaces).Operators shall not swipe 
a subject’s buttock, groin, or breast areas.”  The swab 
is then processed in an analyzer that spits out a paper 
report detailing which illicit substances are allegedly 
on the hands, clothing or other possessions of the test 
subject.  

The interesting portion of this ‘test’ is that most 
visitors handle money. About 75% of paper money 
commonly in circulation retained detectable traces of 
cocaine while other studies claim as much as 92% of 
bills were contaminated with cocaine as well as traces 
of morphine, methamphetamine and PCP.  Cross-
contamination anyone?

A visitor testing positive 3 times, even if no contraband 
is found during those fun strip searches, can be banned 
from visiting for a year.  Let’s repeat that.  Even if no 
contraband is found, visitors can be banned for a year 
if the swab swami says you’ve touched a no-no.  Unless, 

of course, you’re a staff member.  Apparently there 
can be any number of ‘false positives’ for staff with no 
repercussions.  

There are so many problems, issues, and potential 
disasters in this process we can’t begin to list them 
all.  The differentiation between the treatment 
afforded visitors and custodial staff is onerous.  The 
discrimination against one class of individuals (visitors) 
in the treatment they are afforded (required strip 
search) is appalling. The lack of information provided to 
visitors on their ‘rights’ and which drugs can be detected 
is largely absent from the 1-page Memo produced and 
distributed. And the problems inherent in the whole 
idea are extensive.

In fact, other states have tried the same venture and 
some are now embroiled in legal action as a result.  
We can hear the civil rights attorneys sharpening 
their pencils even now.  The purchase, training (?) 
of staff and implementation of the ion scanners (and 
soon-to-be drug dogs that CLN will address when the 
pooches arrive) reportedly set the state back a cool $5 
million—yes, million. That’s a healthy chunk of change 
and we can think of several ways $5M could be better 
spent; better health care, more educational programs, 
vocational trades, improved prison libraries; the list is 
nearly endless.

If you or your family would like more information on 
this coming phenomenon or have feedback, including 
how to file appeals, should that be necessary, please 
send a request along with a single stamp or SASE to:

CLN
PO BOX 277

Rancho Cordova, Ca. 95741
(With the notation ION on the envelope)

 COMING SOON TO A PRISON NEAR YOU…

CDCR has just released, or at least we’ve been able to get hold of, the list of prisons that are in the on-deck status 
for ion scanners in coming months.  While always subject to change at the whim of the winds, or in this case more 
likely Jeffrey Beard, visitors and inmates at the following prisons should be forewarned.

On or about the 22nd of December ion scanners are slated to rollout at Lancaster. Merry Christmas.  And Happy 
New Year to Calipatria, where the ions will be counted as of Dec. 29th.

Followed, more or less, in order by: CCWF, High Desert, Salinas Valley and then Kern Valley.  If all goes well, 
and we know it will, the next four will be: SATF, CIM,  SCC and Centinela.  

CDCR from pg. 48
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THE GIFT THAT 
KEEPS ON GIVING—TROUBLE

It’s been several months now since LSA brought 
to the attention of CDCR the problem of prisoners, 
especially lifers, being given 115 RVRs for drug use 
when in fact all they are “using” are medications 
prescribed by the prison’s own doctors.  And we’ve 
had some considerable success in rectifying this 
egregious situation, including the dismissal ‘in the 
interest of justice’ of dozens of these bogus RVRs 
as well as the issuance of new guidelines by the 
department for testing those on prescribed meds.

But—we know the problem continues, as we continue 
to receive letters from prisoners who are still getting 
the 115s, even after proving they are on meds, as 
well as those who received the violations and were 
found guilty well before the new guidelines went into 
effect and who have been unable to get those RVRs 
removed.  And, frankly, we worry that not all inmates 
who are in the predicament have contacted us or are 
aware of the changes, the possibility of being rid of 
those RVRs and that we’re prepared to help.

We even have documentation from several 115 
hearings that show both custodial officers and, 
troublingly enough, nurses and lab technicians are 
either uninformed of the possibility of prescribed 
meds showing up in UAs or untrained in the 
possibilities of relatively innocent drugs causing false 
positives.  If we can find this stuff out, there is no 
excuse for a medical ‘professional’ not to be aware of 
these issues.  And if CDCR is truly interested in ‘the 
interests of justice,’ this easily available information 
should be part of every 115 hearing for drugs.

One of the major issues in this circular firing squad 
is that once tested positive for an illicit substance 
prisoners are then tested more often—and thus come 
up positive more often, resulting in more 115s, more 
loss of privileges, even being declared a program 
failure.  Apparently personnel in some institutions 
must be repeatedly presented with the facts before 
they get it.

According to a leaked report from a lab testing 
company there are more than 250 over the counter 
(OTC) and prescription drugs that can cause false 
positives in the most widely used UA tests.  Some 
chronic and serious medical conditions can also 
affect the way the body processes both food and 
medications and end up giving false results.  We note 
in particular the situation brought to our attention by 
a diabetic inmate at Solano who tested positive for 
alcohol use, when in fact his blood sugar level was 
out of sync, thus giving a false result.  

The new push for more and more random UA tests 
is the result of Sec. of Corrections Jeffrey Beard’s 
preoccupation with drug use inside prisons; not 
something we condone, but we also doubt it has 
suddenly reached the ‘emergency’ level proclaimed 
by Beard and company as an excuse to being several 
drastic measures.  Interestingly, Ronald Siegel, 
a psychopharmacologist at UCLA, has said “the 
widespread testing and reliance on tell-tale traces of 
drugs in the urine is simply a panic reaction invoked 
because the normal techniques for controlling drug 
use haven’t worked very well. The next epidemic will 
be testing abuse.”  Yeah, that pretty much sums it up.

We continue to address these problems once we 
become aware of the individuals affected by them 
and are pursuing avenues of possible action on a 
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systemic level.  Should you find yourself in this situation and only if you are on prescribed meds and not 
supplementing or self-medicating with other substances, please send us your information including as much 
documentation as you can and we will see if we can help you.  

Included at the end of this article are references to specific articles that will document the propensity of some 
prescribed drugs to produce false positives—these references may be useful should you have to defend 
yourself against a bogus 115.  Also included is a brief chart of what drugs, both prescription and over the 
counter (OTC) as well as medical conditions that can produce false results.
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DRUG CLASS DRUG/CONDITION= FALSE +

OPIATES (codeine, morphine, etc.) Tylenol with codeine, most prescription pain

CANNIBINOIDS (THC)

AMPHETAMINE, METHAMPHETAMINE

kidney infection/disease, liver disease, 

diabetes

ALCOHOL diabetes

BARBITUATES

COCAINE

liver/kidney disease, diabetes

meds, dextromethorphan (cough syrup), 

amoxicillin,  kidney/liver disease, diabetes

Ibuprofen (Advil, Nuprin, Motrin, Excedrin B)

Naproxen (Aleve), Ketoprofen, sunlindoc, 

tolmetin, tonic water, kidney/liver disease

Nyquil, Contac, Sudafed, Allerest, Tavist D, 

Robitussin, Dexatrim, asthma inhalers/meds

Vicks inhaler, Bronkaid, Primatine, Marax

Ibuprofen, Naproxen

Amoxicillin (anti-biotic),  tonic water,
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     POLITICS- 

THE GOVERNOR 
AS NAY SAYER

The last three-plus years have been something of a 
golden opportunity for lifers, long awaited but al-
ways elusive. Lifers are paroling in unprecedented 
numbers, juvenile LWOPs are seeing a chance of 
freedom and even third and second strikers may see 
some relief. 

All these changes have come in the wake of a conflu-
ence of circumstances: massive prison overcrowding 
addressed by the federal courts, effects of judicial 
rulings (Lawrence and Gilman in particular) and a shift 
in political policy and proceedings. Plus more than a little 
noise and flak from certain quarters—like here at LSA/
CLN.  And the results have been remarkable. 

 According to CDCR’s own statistics, in the 20 year pe-
riod from 1993 to 2013 the number of paroles granted 
catapulted from 19 in 1993 to 590 in 2013, a whopping 
increase. But of course not all of those granted parole ac-
tually attained their freedom. Despite changing political 
winds and the need to decrease the prison population 
Gov. Jerry Brown, who took office for the third time in 
2011, has continued the practice of vetoing some parole 
grants made by his Board of Parole Commissioners. 

But, as noted by Brown’s Deputy Legal Affairs Secretary, 
“[t]he Governor’s actions are a notable departure from 
prior administrations, which reversed parole grants be-
tween 75 and 98 percent of the time.”  Very true. At last 
analysis, during the first 3 years of his current term (first 
or third term, depending on when you start counting) 
Brown has reversed an average of about 18.7% of parole 
grants before him. That, in itself, is a monumental depar-
ture from his predecessors. 

During his 8 years in office Gov. Pete Wilson was present-
ed with 170 grants by the parole board and allowed about 
27% of them to stand. Gray Davis, in office for an abortive 
5 years, declared that no one convicted of murder would 
parole on his watch. True to his word, Davis vetoed all by 
8 of the 471 grants doled out ‘under his watch.’ 

The Governator couldn’t seem to make up his mind, re-
versing between 60 and 85% of the 2,064 grants made 

during his time in office, depending on the year and what 
political pressure was being exerted. The number of grants 
by the board actually rose considerably during the Schwar-
zenegger years, due in part to the Lawrence decision in 
2008. About 70% of Arnold’s reversals were later vacated 
by courts, resulting in those lifers eventually going home.
  

In office since 2011, Brown has so far racked 
up the following stats: 
 

YEAR    GRANTS   
 
REVERSALS   Reversal % RATE 
 
2011    463    
 71    15.3 
 
2012    377     
91    24.1 
 
2013    590    
100    16.9 

 
Figures obtained from the Governor’s office indicate that 
for the year 2014, from January 1 through November 15, 
the parole board made 704 parole grants, of which 122 
have so far been reversed by Brown, a rate of about 17.3%. 
If this trend holds through the last 6 weeks of 2014 and 
this year’s reversal rate hovers about 17% the average re-
versal rate for Brown’s first term will remain in the neigh-
borhood of 18%.  

However, in calculating reversal statistics, as in calculating 
overall grant statistics, there are two ways of considering 
the numbers. The first is the number of reversals from the 



    Volume 10   Number 6 #60  Nov/Dec 2014CALIFORNIA   LIFER   NEWSLETTERTM

53

POLITICS from pg. 52

PAROLE NEWS

gross number of grants in any given year and the second 
considers the number of reversals against the number of 
grants given to those prisoners convicted of 187 PC vio-
lations, and thus subject to reversal by the Governor.

The gross number of grants and 
reversals are obtainable; however, 
for years prior to 2014 we don’t 
have accurate numbers on how 
many of the grants given were to 
those convicted of murder. Those 
figures are, apparently, not kept 
by either the BPH or CDCR. 

In 2012 Brown again reversed 4 
individuals he had also reversed 
in 2011. One of those is still in-

carcerated. In 2013 he reversed 13 men for the second 
time; 5 of those are still in prison. The Governor’s office, 
in replying to our request for figures for 2014, maintains 
they do not keep a count of those prisoners reversed 

Gov. Jerry Brown

THE BIG FOUR STRESSORS 
FOR PAROLEES

They aren’t what you think and don’t show up when you’d 
expect

For those of you who will be walking out the gate in the 
next several months, and yes, there will be many of you, 
here’s a preview of some of what LSA/CLN continues to 
offer to former lifers.  The following is reprinted from the 
latest issue of After*Life, our email newsletter for paroled 
lifers.  

And whenever you finally leave the bars behind, it’s good 
to have a heads up on what may be in store for you.  If 
you’re aware of the challenges ahead, not only can you bet-
ter meet them, but you might actually be able to discuss 
them and your coping stragegies with the Board at your 
next hearing.

Getting ready for a parole board hearing all lifers know 
the things they need to have prepared.  Aside from those 
elusive things like insight, remorse and understanding, 

more than once. We’ll have to wait for the annual report 
to ferret those out. 

So, with the exception of figures provided by the Gover-
nor’s office for 2014, we are left with considering the num-
ber of reversals against the gross number of parole grants. 
Of the total number of grants between January and mid-
November, 575 were for 187 PC convictions, bringing the 
reversal rate to 21.2%, perhaps a more accurate figure in 
that those with a 187 conviction are the only cohort the 
Governor can reverse. 

The Governor’s official report to the legislature, and the 
public, on what actions he took on parole grants, the Ex-
ecutive Report on Parole Review Decisions, is usually 
available in February of each year for actions taken the 
previous calendar year.  Each year LSA obtains the report 
and spends considerable time reading and analyzing each 
reversal letter, mining the data for pertinent details about 
what triggers the Governor to reverse, what trends we see 
and how many prisoners he has nixed repeatedly.  Look for 
stats from 2014 in the April issue of CLN.

the panel will be looking for solid plans for living in soci-
ety, and we all know that means jobs, housing, transporta-
tion, a support network and relapse prevention plan.

Those are the obvious challenges.  But more subtle, less well 
identified but even more challenging are what experts in 
the reentry field call “The Big Four Criminogenic Needs.”  
And while we have a real issue with the latest buzz word, 
‘criminogenic needs,’ the Big Four are nonetheless worth 
noting and discussing, as is the time frame these obstacles 
seem to begin appearing.

Keep in mind, these Big Four apply to all parolees, and lif-
ers have probably learned to cope with them better than 
the average ex-prisoner on parole, but that doesn’t mean 
they aren’t susceptible as well.

The Big Four:

1. Anti-social cognitions
2. Anti-social associations
3. Anti-social temperament
4. Family/relationship issue
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1) Anti-social cognition is the thought process that ratio-
nalizes crime; society is unfair to me, society’s rules are 
stupid and everybody does something against the rules.  
OK, life is often unfair, but not just to you.  Yes, some of 
society’s rules are pretty dumb, but rules are rules and you 
can’t choose which ones you will follow and which ones 
you don’t want to apply to you.  And yes, probably every-
one does from time to time break the rules (jaywalking, 
speeding), but as a paroled lifer, you can’t afford to break 
any of them.  

2) Anti-social associations mean, who are you hanging 
around?  We can recall a parole panel once telling a pris-
oner being denied parole he should stop associating with 
criminals.  While he was in prison.  But when you’re out, 
you’ve got the choice.  Most probably, part of the success-
ful rehabilitation that got you a parole grant was your de-
cision to associate in prison with people who, like you, 
were working to change their lives and go home.  Back in 
the world, some of those not-so-positive people might not 
be so easy to spot as the ones on the yard, but be aware 
and keep yourself in upbeat company.

3) Anti-social temperament includes all those things 
you used to be—impulsive, aggressive, argumentative 
and self-focused.  You know the signs, you had to learn 
to identify them and deal with them before you went to 
the parole board.  Being aware of your triggers and what 
brings on those old feelings and ideas doesn’t stop when 
you’re found suitable.

4) Family and relationship issues; is your safety net starting 
to unravel?  Your family is your first safety net, but after 
the first blush of coming home has faded and you’re all 

now stuck in the reality of day-to-day necessities, finding 
a job, paying bills, dealing with kids or new relationships, 
are things not as good as they were at first?  The honey-
moon, figuratively or literally, will end at some point and 
the everyday routine may not be all you thought it would 
be.

The next consideration is when 
these Big Four start to make the 
most impact, and that time frame 
may be a bit surprising.  Sure, it 
there were all kinds of shocks 
when you first got out, from tech-
nology, to how friends have aged 
(and so have you) to the cost of 

gasoline.  But, the experts who study this stuff tell us, the 
Big Four really start to have an impact on lifer parolees not 
right away or even within a few months.  For the most part 
these subtle and troublesome items start to appear, for lif-
ers, about 2 years after release.

Sneaky, huh?  You’re going along, doing well on parole and 
thinking things are fine.  And suddenly, it all starts slipping 
sideways.  Maybe you aren’t as attuned to your triggers are 
you were when you were fresh on the streets.   Maybe the 
day-to-day grind is dragging you down.  Or maybe things 
on the home front aren’t quite as rosy as they were.

Whatever the reason, that’s when The Big Four seem to 
show up.  So be aware, pay attention to what you’re think-
ing and feeling.  Go back to your relapse prevention plan, 
call your mentors/support system and take a step back.  
You overcame the twin hurdles of parole suitability and 
Governor’s review; you can overcome these Four as well.

PAROLE NEWS from pg. 53
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Despite efforts of CDCR and Di-
vision of Rehabilitative Services 
efforts (largely embodied in the 
Long Term Offenders Pilot Pro-
gram, LTOPP) to provide relevant 
programming aimed specifically at 
lifers, the staff and advisors of LSA/
CLN have long thought those ef-
forts were off the mark.  While no doubt numerous ‘ex-
perts’ were consulted and countless studies studied no one 
really asked the end user of these programs/services, the 
lifers.  And never was any curriculum aimed at helping 
lifer parolees after they hit the streets.

True, Division of Adult Parole (DAPO) is making some 
efforts in this area, but they are pretty remedial and still 
stuck largely on substance abuse treatment/relapse.  Which 
doesn’t apply to all lifers and hasn’t been really relevant to 
many more, who have been clean and sober for years.   But 
there are a myriad of other challenges to successful life af-
ter life and these issues are largely unaddressed.

We know this because we TALK to paroled lifers and in 
many cases, we live with them.  There are many unfore-
seen challenges facing those who are returning to the 
world after decades in prison, and we don’t mean just jobs 
and housing.  How many paroled lifers know water faucets 
can be turned on and off by swiping hands under the tap, 
where a photoelectric cell performs the service; or that 
toilets in public restrooms flush automatically; that virtu-
ally no one accepts paper job applications anymore; that 
plastic debit cards make cash almost obsolete and that cell 
phones can….well, we won’t go there.

For some time we have been mulling over the need for ba-
sic, every day, practical information that would be of real 
assistance to paroling lifers as they try to navigate a new 
world.  And we think we know the perfect time to present 
this information to them—that waiting period between 
the parole hearing grant and actual release date—the time 
From the Date to the Gate. 

And now it appears we may have the means to follow 

through. Life Support Alliance Educa-
tion Fund has just received, with great 
thanks and excitement, a grant from 
the Ron and Alice Reed Family Foun-
dation, administered by the North Val-
ley Community Cooperative in Chico, 
to help fund the creation of both cur-
riculum and means of presentation for 
our pet project.

Now that we are developing the means, and we’ve always 
had the will, we’re beginning to create the program; and 
we’re asking our end users, lifers, what information they 
feel they might need once released.  Sure, we’ll have the 
basics on transitional housing, how to get your identifica-
tion and the like, but while we know many of the subtle 
challenges (and even some you haven’t thought of) we do 
want input from lifers---what gives you the most trepida-
tion about coming home? What areas of everyday life do 
you feel least prepared to tackle?  Basically, what do you 
need to know?

Our hope is to be able to present in person, to lifer and 
long term offender groups in various prisons—yes, we will 
travel.  And for those institutions that think we’re too much 
of threat (really, two middle aged women—how threaten-
ing can we be?) to allow on grounds, our plan is to produce 
a DVD, so that we can share, in abstentia, what we know.

So let us know—the whole purpose of this endeavor is to 
provide what you need, what you want to know and help 
prevent you from being broadsided by unexpected hic-
cups.  There will be enough of those anyway.  And while 
we’re at it, if we can show CDCR and DRS that there is a 
better way—well, we’re not above a little self-promotion.
Send your questions, suggestions, queries and musing to 
us at 

Life Support Alliance
PO BOX 277

Rancho Cordova, Ca 95741
(With the notation Date to Gate on the envelope.) 

And we thank you for your support.

WHAT DO YOU NEED “FROM THE DATE TO THE GATE?”

PAROLE NEWS from pg. 54
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JINGLE KEYS
To the tune of Jingle Bells

Dashing up the tier
The cops are on their way
Don’t they know we hear
Them coming every day

It’s better than a shout
They give themselves away
And then they stand and pout
It happens every day

Oh Jingle Keys, Jingle Keys
Jingle up the tier
Oh what fun to hide our stuff
And save ourselves the guff

A day or two ago
One guy thought he’d be slick
He walked up kinda slow
And thought he’d played a trick

But he forgot about
The can strapped to his leg
It clangs loud as a shout
Hi presence we can peg

Oh Jingle Keys, Jingle Keys
Jingle up the tier
Oh what fun to hide our stuff
And save ourselves the guff

Oh Jingle Keys, Jingle Keys
Jingle up the tier
Oh what fun to hide our stuff
And save ourselves the guff



        Volume 10   Number 6 #60    Nov/Dec 2014 CALIFORNIA   LIFER   NEWSLETTERTM

58

Advertisement



    Volume 10   Number 6 #60  Nov/Dec 2014CALIFORNIA   LIFER   NEWSLETTERTM

59

MARC ERIC NORTON
ATTORNEY AT LAW

BOLD  -  AGGRESSIVE  -  COMPETENT 

LEGAL REPRESENTATION

Representing Term-to-Life Clients at Parole Suitability Hearings Since 2006

Practice Exclusively Limited to Parole Hearing and Related Matters; Including Petitions for

Writs of Habeas Corpus on Board Denials and/or Governor Reversals of Parole Grants, and SB 260

~~~~

“Marc fought for me like I paid him a half million dollars!”  Edwin “Chief” Whitespeare, CMF (R.I.P)

“The Board's psychologist rated me as MODERATE/HIGH for violent recidivism. Marc tore that report apart piece-by-piece

 and got me a parole date. Marc is the best lawyer I have ever seen.” Glenn Bailey, B47535

“ I'm in prison for a murder I DID NOT COMMIT! Marc made sure the Board followed the law and got me a parole date

even with 4 of the victim's family at the hearing trying to keep me locked up.” T. Bennett, D-72735

I have successfully argued 83 GRANTS of PAROLE for “Lifers” and have won many cases in the courts

~~~~

PO Box 162   Zamora  CA  95698

phone: 530.669.7999  -- collect calls accepted

 email: marc@marcnortonlaw.com
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MICHAEL EVAN BECKMAN 
Practicing Law since 1982  California State Bar Number 105412 

HIGH QUALITY  LOW COST  EXPERIENCED 
LEGAL REPRESENTATION 

 
Specializing in/Practice Limited to Representing Life Term Inmates in: 

 
 Parole Suitability Hearings and 

Pre-Hearing Consultations 
 
 Rescission/En Banc Hearings 

 
 Elder (60/25), Medical, and  

3-Striker Parole Hearings 

 Habeas Corpus Petitions from 
Parole Denials/Governor Reversals 

 
 Youthful Offender Parole Hearings 

 
 Petitions for Juvenile LWOP And  

Prop 47 Resentencing 
 

Since 1/2010 Over 52% Parole Hearing Grant Rate and 125+ Clients Released. 
 

“YOU’RE THE FIRST LAWYER WHO EVER FOUGHT FOR ME” - client, CMC-E 
 

3435 Ocean Park Blvd. # 107 P.M.B. 477  Santa Monica, CA  90405 
(310) 394-3138  fax (310) 451-3203 

www.calparolelawyer.com 
(collect calls accepted) 


