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COURT CASES (in order)
  Reviewed in this Issue:

In re Butler 
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People v. Leggett
Cooper v. Superior Ct.
People v. James Grady
Arista v. Mule Creek 
State Prison
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State and Federal Court Cases
by John E. Dannenberg

Editor’s Note: 
The commentary and opinion noted in these decisions is not legal advice.

ISL REQUIREMENT TO FIX 
TERMS AT OUTSET OF LIFERS’ 

INCARCERATION BEING CLOSELY 
RE-EXAMINED BY 1ST DCA

   The First District California Court of Appeal (Div. 2) has 
taken an aggressive stance towards reviewing the old 
Indeterminate Sentencing Law (ISL) as to its continuing 
vitality in requiring the setting of terms for all lifers at 
the outset of their incarceration, thereby reopening the 
“proportionality” issue raised in that Court by this writer 
in 2001, approved in part (case No. A095299, 102 Cal.
App.4th 95, 2002, rev. granted), but subsequently 
rejected by the CA Supreme Court (In re Dannenberg 
(2005) 34 Cal.4th 1061).  Readers are urged to note that 
the detailed report below is a WORK IN PROGRESS; it 
is not CLN’s usual report on a decision by a court, and 
therefore has no precedential value.  But because it could, 
when decided by the 1st DCA and ultimately vetted by 
the California Supreme Court, become a “game changer” 
in how lifer parole terms are fixed, the issue is spread 
upon the pages of CLN in its current state to inform our 
readership.

In re Butler
CA 1(2) Cases No. A137273, A139411

 (Pending)

   In December 2012, Soledad lifer Roy Butler filed a petition for 
writ of habeas corpus in the 1st DCA relative to his denial of parole 
by the BPH.  In it, he raised two main issues: (1) that there was no 
evidence to support the Board’s denial of parole, and (2) that the 
Board should have, in any event, fixed his term under the long-
standing provisions of the ISL, rather than not fixing his term until 
he is found suitable.  The Court explained in a lengthy order:

The Board of Parole Hearings (Board) does not set the “base term” 
for a prisoner sentenced to life with the possibility of parole until 
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PUBLISHER’S NOTE

    ***

California Lifer Newsletter (CLN) 
is a collection of informational and 
opinion articles on issues of interest 
and use to California inmates 
serving indeterminate prison terms 
(lifers) and their families.  

  CLN is published by Life 
Support Alliance Education Fund 
(LSAEF), a non-profit, tax-exempt 
organization located in Sacramento, 
California.  We are not attorneys 
and nothing in CLN is offered as or 
should be construed as legal advice.

  All articles in CLN are the opinion 
of the staff, based on the most 
accurate, credible information 
available, corroborated by our own 
research and information supplied 
by our readers and associates.  CLN 
and LSAEF are non-political but 
not non-partisan.  Our interest and 
commitment is the plight of lifers 
and our mission is to assist them 
in their fight for release through 
fair parole hearings and to improve 
their conditions of commitment.

  We welcome questions, comments 
and other correspondence to 
the address below,  but cannot 
guarantee an immediate or in-
depth response, due to quantity of 
correspondence.  For subscription 
rates and information, please see 
forms elsewhere in this issue.
  

CLN is trademarked and 
copyrighted and may not be used 

or reproduced in any 
way without consent 

of the publishers
*****

he or she has first been found 
not currently dangerous and 
therefore suitable for release 
on parole. (Cal. Code Regs., 
tit. 15, §§ 2402, subd. (a), 
2403, subd. (a), hereafter 
Regs.) In a petition for writ 
of habeas corpus filed in pro 
per, petitioner seemingly 
challenges this process on 
two grounds: First, that the 
practice violates Penal Code 
section 1170.2, subdivision 
(h), and, second, that Board 
deferral of the 
setting of the “base 
term” until after 
an inmate is found 
suitable for release 
results in sentences 
disproportionate to 
inmates’ individual 
c u l p a b i l i t y , 
because, unlike the 
setting of the base 
term, the process 
of determining suitability 
focuses almost entirely 
on postconviction factors 
unrelated to culpability or 
proportionality. Our review 
of the petition indicates that 
the second issue may benefit 
from further briefing. In In 
re Rodriguez (1975) 14 Cal.3d 
639 (Rodriguez) the California 
Supreme Court found that the 
Adult Authority, the parole 
authority at that time, had 
adopted a practice “in which 
customarily a term is fixed 
only in conjunction with a 
grant of parole. [Citation.] 
Thus a prisoner appears 
before a panel of the Authority 
for term-fixing only when 
his application for parole is 
considered, and as a general 
rule if he is denied parole no 

further consideration is given 
to determination of his term.” 
(Id. at p. 646.) The court found 
that by failing to distinguish 
its responsibility to set a 
prisoner’s primary or base 
term from its parole granting 
function, and determining that 
the petitioner in that case was 
not ready for parole, the Adult 
Authority “has either failed 
to fulfill its obligation to fix 
petitioner’s term at a number 
of years proportionate to his 
offense, or, having impliedly 
fixed it at life [citation], has 

imposed excessive 
punishment on 
him.” (Id. at p. 
653, fn. omitted.) 
According to 
the Rodriguez 
court, the Adult 
A u t h o r i t y ’ s 
practice, which 
is similar to that 
prescribed by the 
Board regulations 

cited above, was “not . . . being 
administered in a manner 
which offers assurances that 
persons subject thereto will 
have their terms fixed at a 
number of years proportionate 
to their individual culpability, 
or, that their terms will be fixed 
with sufficient promptness to 
permit any requested review 
of their proportionality to 
be accomplished before the 
affected individuals have 
been imprisoned beyond the 
constitutionally permitted 
term.” (Id. at p. 650 [citations 
omitted].) A criminal offense 
invariably encompasses a wide 
range of culpable behavior and 
a correspondingly wide range 
of punishment. The purpose 
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   While lifers continue to dream 
that they will be released 
pursuant to the depopulation 
order in Plata, CLN is not 
aware of any such plans on the 
State’s plate for solutions to the 
overcrowding.  Recently, the 
Federal Court gave the State a bit 
more time (one month) to come 
up with its response to the earlier 
depopulation order.  To quash 
rumors by simply offering the 
facts, CLN cites, verbatim, the 
Court’s September 24 order.

This Court has ordered 
defendants to reduce the 
state prison population to 
no more than 137.5% design 
capacity by December 31, 
2013. On September 16, 2013, 
defendants filed a request 
to extend that deadline to 
December 31, 2016, and 
informed the Court that, 
absent an extension, they 
will begin sending additional 
prisoners to out-of-state 
facilities on September 30, 
2013. Defs.’ Req. for Extension 
of Dec. 31, 2013 Deadline (ECF 
No. 2713/4803).

IT IS HEREBY ORDERED 
that the parties shall meet 
and confer, beginning 
immediately, regarding 
defendants’ pending request. 
Pursuant to this Court’s prior 
authorization, the Honorable 
Peter Siggins will facilitate the 
meet-and-confer process. This 
process shall be confidential 

and informal. On or before 
October 21, 2013, Justice 
Siggins will informally report 
to this Court the status of the 
discussions and provide his 
recommendations for future 
actions by this Court or the 
parties. He shall immediately 
report to the Court if, at 
any time, he determines 
that further discussions 
between the parties would be 
unproductive.

The meet-and-confer process 
shall explore how defendants 
can comply with this Court’s 

June 20, 2013 Order, including 
means and dates by which 
such compliance can be 
expedited or accomplished 
and how this Court can ensure 
a durable solution to the 
prison crowding problem. The 
discussions shall specifically 
include: (a) three strikers; 

PLATA COURT GIVES STATE 
ADDITIONAL MONTH TO 

COMPLY WITH DEPOPULATION ORDER
Plata v. Brown

USDC (N.D. Cal.) 
Case No. C01-1351 TEH

 September 24, 2013
(b) juveniles; (c) the elderly 
and the medically infirm; (d) 
Immigration and Customs 
Enforcement prisoners; (e) 
the implementation of the 
Low Risk List; and (f) any other 
means, including relocation 
within the state, that are 
included in defendants’ May 2, 
2013 List. Justice Siggins and 
the parties may also discuss 
any necessary or desirable 
extension of the December 
31, 2013 deadline beyond 
that provided for in the final 
paragraph of this order, as 
well as any other matters they 
deem appropriate. 

The December  31, 2013 
deadline shall be extended 
until January 27, 2014, 
without prejudice to the 
parties’ filing a joint request 
for a further extension or the 
Court so ordering. During 
the meet-and-confer process 
and until further order of the 
Court, defendants shall not 
enter into any contracts or 
other arrangements to lease 
additional capacity in out-of-
state facilities or otherwise 
increase the number of 
inmates who are housed in 
out-of-state facilities.

IT IS SO ORDERED.
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of the primary or base term-
which is “established solely on 
the gravity of the base offense, 
taking into account all of the 
circumstances of that crime” 
(Regs. § 2282)-is to assess the 
level of an inmate’s culpability 
within the rational gradations 
of culpability that can be 
made based on the facts of the 
crime in question in terms of 
the injury to the victim or to 
society in general, and on that 
basis calculate a base term 
proportionate to the level 
of culpability assessed. (See 
Rodriguez, supra, 14 Cal.3d at 

p. 647; In re Stanley (1976) 54 
Cal.App.3d 1030, 1034-1035.) 
The determination that an 
inmate is suitable for release-
which is based almost entirely 
on postconviction factors-is 
to assess whether the inmate 
is currently dangerous; i.e., 
not “suitable” for release on 
parole.
 
While the Board practice 
of deferring the setting of 
the base term until after 
an inmate is determined 
suitable for release on parole 
was generally upheld by the 
California Supreme Court 

in In re Dannenberg (2005) 
34 Cal.4th 1061, the opinion 
in that case reaffirms the 
declaration in Rodriguez that 
the constitutional prohibition 
of excessive punishment is 
as applicable to life prisoners 
as to any others: “Of course, 
even if sentenced to a life-
maximum term, no prisoner 
can be held for a period 
grossly disproportionate to his 
or her individual culpability 
for the commitment offense.” 
(Id. at p. 1096.) Citing 
Rodriguez, the Dannenberg 
court acknowledged that 
“[Penal Code] section 3041, 

subdivision (b) 
cannot authorize 
such an inmate’s 
retention, even 
for reasons of 
public safety, 
beyond this 
c ons t i tut i on a l 
maximum period 
of confinement.” 
(Ibid., italics 
added.) As 
has been said, 
D a n n e n b e r g 

therefore “heightens judicial 
responsibility to ensure that 
‘the overriding statutory 
concern for public safety, ‘ 
which ‘trumps’ the statutory 
interest in uniform sentences 
(Dannenberg, supra, 34 
Cal.4th at p. 1084), is not 
also allowed to ‘trump’ 
prisoners’ constitutional right 
to sentences proportionate 
to their offenses.” (In re 
Morganti (2012) 204 Cal.
App.4th 904, 943 (conc. & 
dis. opn. of Kline, P.J.) Given 
the foregoing, counsel is 
appointed to investigate and 
research whether to file a 

supplemental petition that: (1) 
refines petitioner’s contention 
that the current practice of 
the Board, prescribed by 
the agency’s regulations and 
approved in Dannenberg-i.e., 
setting the base term only after 
a finding of suitability-results 
in disproportionate sentences 
and/or obstructs judicial 
review of the proportionality 
of the sentences resulting 
from the Board’s practice, and 
(2) addresses the question 
whether petitioner’s ability to 
make such a showing requires 
discovery of statistical 
information and any other 
relevant information 
maintained by the Board-such 
as, for example, the percentage 
of inmates granted release on 
parole over a recent period 
of time who at the time of 
their release date had already 
served more time than their 
subsequently determined base 
term-and, if so, the manner 
in which discovery of such 
information should be carried 
out. The Clerk of this Court 
is directed to serve copies of 
the petition and exhibits on 
the First District Appellate 
Project, which is directed to 
arrange for the appointment of 
counsel. If appointed counsel 
decides to file a supplemental 
petition, that petition and any 
supporting documents shall 
be served upon the Attorney 
General within 30 days of 
the appointment order. If we 
decide an informal response 
from the Attorney General is 
necessary, the court will notify 
the parties.

   Stated another way, the Court, 
amplifying the concern expressed 

BUTLER from pg.2
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by Presiding Justice Kline in 
his concurring and dissenting 
opinion in Morganti, agreed with 
the “proportionality” concern 
argued, but rejected, by the 
Dannenberg court in 2005.  The 
highly politicized CA Supreme 
Court ruling in Dannenberg, 
already reversed in large part in 
Lawrence as “unworkable,” may 
now be in for another haircut, 
wherein Dannenberg had 
purported to uphold Rodriguez, 
but in reality, damned it with 
faint praise. 

   The 1st DCA then took the 
unusual preemptive action of 
dividing Butler’s petition into 
two cases, one regarding his 
denial of parole, and the other 
solely attending the pure legal 
question of term-fixing.  The 
wisdom, and stance, of the Court 
is this.  If Butler wins parole via 
the first part of his combined-
issue petition, then the second 
part arguably becomes moot.  
But if the term-fixing matter is 
separated by the Court as a legal 
issue of state-wide importance, it 
may be taken to a legal conclusion 
regardless of the ultimate parole 
status of Mr. Butler.  Accordingly, 
the Court subsequently ruled, in 
August 2013

The supplemental petition for 
writ of habeas corpus filed on 
May 28, 2013 presents two 
distinct issues: (1) that the 
Board of Parole Hearings’ 
(“Board”) denial of parole was 
unsupported by some evidence 
of current dangerousness, and 
(2) that the Board’s practice 
of deferring calculation of 
inmates’ base terms until after a 
finding of suitability for parole 

resulted in petitioner serving 
a sentence constitutionally 
disproportionate to the 
crime he committed. On its 
own motion the court now 
bifurcates the petition into 
two separate cases. The first 
issue, challenging the denial 
of parole, will be the subject 
in case number A137273. The 
second issue, the failure to 
set a base term at petitioner’s 
initial parole hearing, is to 
be considered in a new case 
number A139411.

and concurrently issued an 
Order to Show Cause in case 
number A137273 .

Good cause appearing from 
the verified supplemental 
petition for writ of habeas 
corpus on file in this action, 
IT IS ORDERED that the 
Director of the Department 
of Corrections and 
Rehabilitation show cause 
before this court when the 
matter is ordered on calendar 
why the relief requested in 
the petition should not be 
granted. The return shall be 
served and filed on or before 
August 26, 2013, and the 
traverse thereto shall be filed 
within 15 days after service of 
the return. This order to show 
cause is to be served and filed 
on or before August 8, 2013. It 
shall be deemed served upon 
mailing by the clerk of this 
court of certified copies of 
this order to all parties to this 
proceeding.

   Moving on to the purely legal 
question presented in what is 
now case number A139411, the 
Court separately ordered, also in 

August 2013:

Good cause appearing from 
the verified supplemental 
petition for writ of habeas 
corpus on file in this action, 
IT IS ORDERED that the 
Director of the Department 
of Corrections and 
Rehabilitation show cause 
before this court when the 
matter is ordered on calendar 
why the relief requested in 
the petition should not be 
granted. However, briefing in 
this matter is deferred until 
resolution of petitioner’s 
motion for discovery. That 
motion will be addressed in 
further orders from the court.

It its order of January 30, 2013, 
in the case (then No. A137273), 
the court appointed counsel 
for petitioner “to investigate 
and research whether to file a 
supplemental petition that: (1) 
refines petitioner’s contention 
that the current practice of 
the Board, prescribed by 
the agency’s regulations and 
approved in Dannenberg [(In 
re Dannenberg (2005) 34 
Cal.4th 1061)], i.e., setting 
the base term only after a 
finding of suitability-results 
in disproportionate sentences 
and/or obstructs judicial 
review of the proportionality 
of the sentences resulting 
from the Board’s practice, and 
(2) addresses the question 
whether petitioner’s ability to 
make such a showing requires 
discovery of statistical 
information and any other 
relevant information 
maintained by the Board-such 
as, for example, the percentage 
of inmates granted release on 
parole over a recent period 

BUTLER  from pg. 4
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of time who at the time of 
their release date had already 
served more time than their 
subsequently determined 
base term-and, if so, the 
manner in which discovery 
of such information should 
be carried out.” On May 28, 
2013, petitioner filed his 
Supplemental Petition for Writ 
of Habeas Corpus and Motion 
for Discovery. Respondents 
filed their Opposition to the 
motion on June 20, 2013. 
Petitioner filed his Reply on 
July 3, 2013. Having now 
issued its Order bifurcating 
the issues presented by the 
Supplemental Petition and 
assigning case No. A139411 
to this case challenging the 
failure to set a base term at 
petitioner’s initial parole 
hearing, and having issued 
its Order to Show Cause, 
the court now addresses 
petitioner’s discovery motion.  
The court has considered 
the moving, opposition and 
reply papers, as well as the 
Supplemental Petition and 
related Memorandum and 
exhibits, and has the following 
comments and directives for 
the parties: 1. It appears that 
there is no opposition to some 
of petitioner’s requests, i.e., 
requests, 1, 2 (for those with 
life sentences other than those 
convicted under Pen. Code, § 
667 who were granted parole 
between January 1, 2012 and 
June 30, 2013) and 6 (for those 
with life sentences other than 
those convicted under Pen. 
Code, § 667). The parties are 
directed to meet and confer 
promptly regarding a schedule 
for and a determination of 
the most efficacious manner 

of the production of this 
information. 2. Respondents 
object to the remainder of 
the requests on the basis of 
overbreadth and/or relevance. 
As to those requests, the 
court’s preliminary view is 
that some of the information 
is relevant or at least 
“reasonably calculated to lead 
to the discovery of admissible 
evidence.” (Code Civ. Proc., § 
2017.010.) However, the court 
is not satisfied that the parties 
have adequately addressed 
how petitioner can obtain the 
evidence he needs to support 
his constitutional claims in 
a manner minimizing the 
burden on respondents. 3. 
The court directs the parties 
to meet and confer regarding 
the remainder of the requests 
promptly. With respect to 
those requests which appear 
to call for the production 
of large amounts of data, 
the court suggests that the 
parties seek to agree upon 
sufficient samples of the data 
sought to be representative in 
order to reduce the burden 

on respondents in producing 
the data, and on the court in 
reviewing it at an appropriate 
time. The court notes that 
petitioner’s requests include 
data for “all parole-eligible 
life inmates” (No. 3), “a 
sufficient sample size” (No. 
5) “a statistically significant 
sample” (No. 8) and “a 
reasonable number” (No. 9). 
The parties should clarify, by 
written agreement if possible, 
what data should be produced, 
in what form, and when. 4. 
With respect to request 10, 
respondents may confirm that 
petitioner’s representatives 
may observe a number of 
parole hearings during an 
appropriate time frame, both 
to be agreed upon, if possible. 
5. With respect to request 11, 
the court is not inclined to 
order PMQ depositions until 
petitioner has received and 
reviewed the documentary 
evidence to be produced and 
identified any gaps in the 
evidence necessary to support 
his constitutional claims. 6. 
The court directs the parties 
to prepare a joint status report 
reflecting their agreements 
as to the scope and timing of 
discovery, and making clear 
their respective positions as 
to any remaining areas of 
disagreement. The joint report 
shall be filed by September 9, 
2013.

   Following receipt of the Joint 
Status Report, the Court went on 
to order, on September 24, 2013:

The court has reviewed the 
parties’ Joint Status Report 
filed September 9, 2013, and 
has the following directions 

BUTLER from pg. 5
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and comments: 1. The court 
will conduct a discovery 
conference with the parties 
on Friday, October 18, 2013. 
Counsel should appear at the 
First District Court of Appeal 
clerks’ office at 9:30 a.m. The 
conference will be informal 
and will not be recorded. A 
formal order will be issued 
after the conference. 2. The 
court again notes that the 
parties have largely agreed 
with respect to production of 
the information requested in 
petitioner’s Nos. 1, 2, 6, and 
10. The parties disagree with 
respect to the production 
date for Nos. 1 (at least since 
2003), 2, and 6 between 30 
days (petitioner) and 60 days 
(respondents). Given that 
respondents stated in their 
opposition filed June 20, 2013, 
that they can produce data 
files with the information 
called for by Nos. 1, 2, and 
6, respondents should be 
prepared to explain why that 
information has not yet been 
produced and why they need 
more than 30 additional days 
from the date of this order to 
produce it if they in fact need 
more time. 3. With respect 
to Nos. 3, 5, 7, 8, and 9, the 
court directs the parties to 
be prepared to address the 
following comments: (a) 
Petitioner alleges, among 
other things, that the Board 
is systematically confining 
prisoners beyond their base 
terms with no basis to believe 
that they constitute a present 
unreasonable risk to society 
if released. (Petn. at p. 57.) 
Petitioner says he expects the 

discovery he seeks to show 
that: “(1) historically, by the 
time the Board found an 
inmate suitable for parole, 
the likelihood that the inmate 
had served beyond his or 
her base term was extremely 
high . . . .” (Petn. at p. 81.) The 
court has issued its order to 
show cause with respect to 

these issues. Hence, discovery 
reasonably related to these 
allegations is relevant to the 
issues presented in this case 
and, subject to the comments 
in the following paragraphs, 
should be produced. (b) It is 
the court’s understanding that 
the assertions in paragraph 
57, at least those with respect 
to the historical relationship 
between base terms and 
release dates, can be confirmed 
or shown to be in error using 
already existing data which 
should be readily available 
to respondents. The Stanford 
Study attached to the Petition 
as Exhibit X refers to review 
of a 10 percent sample of all 
parole suitability hearings 
conducted between October 
1, 2007 and January 28, 2010, 
which included 754 hearing 
transcripts. From the sample 

the Stanford Study says that 
98 inmates were granted 
parole. If that study was truly 
random, then presumably 
about 980 inmates were 
granted parole during that 
two-year, four-month period. 
Further, respondents say that 
1, 160 lifers (not including 
three strike lifers) were 
granted parole in 2011 and 
2012. (See Joint Statement at 
p. 27.) Counsel should be 
prepared to advise the court 
if it is correct that more than 
2, 000 non-three strike life 
inmates have been granted 
parole since October 1, 2007, 
and whatever the correct 
number is, that for each of 
those inmates, a base term has 
been calculated. For purposes 
of determining the frequency 
with which inmates serve well 
past their base terms petitioner 
should be prepared to explain 
why existing, readily available 
information is not sufficient 
for parolees whose base terms 
have already been calculated 
to provide a factual basis for 
his constitutional arguments 
in this case. If more than 2, 000 
life inmates have been granted 
parole between October 1, 
2007 and July 1, 2013, then the 
parties should be able to agree 
on a sampling methodology 
that will reduce the burden on 
the parties and the court and 
will be representative of the 
entire population. Whatever 
the reasons the parties have 
not yet discussed sampling, 
they are ORDERED to do so 
now and to be prepared to 
report on their plans at the 
discovery conference. (d) 
To the extent that the best 
source of the above historical 
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information comes from the 
Executive Case Summary 
(ECS) reports transmitted to 
the Governor, respondents 
should be prepared to explain 
why any privilege that might 
otherwise exist with respect 
to such reports has not been 
waived by respondents, at 
least for calendar year 2011, 
by providing them to Stanford 
students. (See Joint Statement, 
Exh. B at p. 9) If necessary, the 
court will rule on respondents’ 
assertions of privilege for all 
years for which data is ordered 
to be produced. (e) The 
court applauds respondent 
Board’s offer to direct its 
commissioners to conduct 
base term calculations during 
the deliberation phase of all 
parole hearings, subject to 
the limitations respondent 
outlines at page 25 of the 
Joint Statement. If the parties 
do not believe that existing 
historical data will provide a 
sufficient factual record for 
determination of the legal 
issues in this case, then the 
court wishes to hear from 
petitioner as to why additional 
information is needed 
and whether respondents’ 
proposal will satisfy his needs. 
The court is concerned that the 
accumulation of new data may 
unduly prolong completion 
of discovery and briefing. 
(f) Subject to discussion at 
the conference, the court 
is not inclined to order 
production of data responsive 
to petitioner’s No. 4. The court 
notes, however, that much of 
the requested demographic 
data is apparently routinely 
collected by respondents 

and published on the CDCR 
website under the heading 
“California Prisoners & 
Parolees - Summary Statistics 
On Adult Felon Prisoners and 
Parolees . . . .” Petitioner should 
be prepared to explain why 
the requested data is relevant 
and why he needs more data 
than that which is publicly 
available; respondents should 
be prepared to explain why 
all data which is available in 
routinely-maintained data 
bases, whether published 
or not, should not be made 
available to petitioner upon 
a showing of relevance. 
(g) Counsel should confer 
upon receipt of this order 
on the form of a proposed 
stipulated order regarding 
confidentiality that will cover 
any non-public information 
which will be produced in 
this matter and shall bring the 
proposed order with them to 
the discovery conference. (h) 
Counsel may raise additional 
issues and should be prepared 
to respond to additional 
questions pertaining to the 
pending motion which are 
not specifically addressed in 
this Order.

   The Court has appointed 
San Francisco Attorney Jon B. 
Streeter as counsel for Mr. Butler 
in both cases.  These highly 
important cases for lifers will be 
monitored by CLN and reported 
on in future issues, as the cases 
progress.

      ***

  LIFER’S SUCCESSFUL 
WRIT CHALLENGE OF 

BOARD DENIAL UPHELD 
BY APPELLATE COURT

In re Robert Morales
CA3; Case No. C071281

 September 16, 2013

   Robert Morales, 43, doing 36-life 
for fatally stabbing one man and 
critically wounding another in 
his intoxicated, failed attempt in 
1988 to steal a car in Sacramento, 
has been down 22 years.  
Following his denial of parole 
in 2010, Morales petitioned the 
Sacramento Superior Court for 
relief.   

    Judge Michael W. Sweet ruled 
last year, in a 23 page order, that 
factors cited by the  Board   to 
deny Morales parole were either 
unsupported by the record or 
lacked any substantive suggestion 
of current dangerousness.  The 
Board appealed, an on September 
16, 2013, the 3rd District Court 
of Appeal voted 2-1 to affirm.

   However, pending that appeal, 
the Board, in accord with Sweet’s 
order, went ahead with another 
parole suitability hearing three 
months later.
Again, the Board denied Morales 
parole, and, again, he took his 
case to Sacramento Superior 
Court.  This time, Judge Steve 
White upheld the board’s 
unsuitability finding.  Morales 
challenged that ruling in the 3rd 
District last month.

   The Board’s appeal of Morales’ 
victory, just decided, belatedly 
upheld the order from Judge 
Sweet that the Board has long 
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since already complied with.  So 
the new ruling is of no present 
effect.  However, it’s findings 
could be utilized by the Court 
of Appeal in deciding Morale’s 
recent petition to that court, 
based on “law of the case” 
doctrine.  Accordingly, CLN 
reviews highlights of the recently 
rendered (unpublished) decision.

   Incarcerated since 1991,  
Morales has had no 115s, and 
only four 128A’s.  He completed 
his GED and received his 
high school diploma while 
incarcerated.  He is five classes 
away from receiving his 
associate of arts degree.  Morales 
gained vocational training in 
sewing machine operation, 
silk-screening, education clerk, 
a teacher’s aide, vocational 
plumbing, and vocational dry 
cleaning.  Although he came 
to prison with an extensive 
substance abuse history, Morales 
has not used drugs or alcohol 
while incarcerated.  He attended 
AA meetings, following which 
he began an addiction recovery 
counseling program in 2005.  He 
has been working as a counselor 
in the program since 2009.

   Morales parole plans are to live 
at a transitional housing program 
in Berkeley, His parole plans 
were deemed “feasible” by the 
psychologist who interviewed 
him, and the Board stated it did 
not “have any concerns” with 
them.

   Morales’ 2010 psych eval was 
generally favorable.  Discussing 
“insight and self-assessment,” 
the psychologist stated Morales 
“displayed moderate insight 

into his antisocial thinking 
and behavior at the time of 
the commitment offense.”  The 
psychologist found “there 
were no current indications of 
impaired impulse control.”  Based 
on psychological testing, it was 
the psychologist’s opinion that 
Morales “presents a low risk for 
violence in the free community.” 

   The Board denied Morales 
5 years, with the following 

“explanation.”

It then specified, confusingly, 
as follows:  “The first 
consideration which does 
weigh against suitability today 
is the commitment offense, 
and the Panel feels there is an 
adequate nexus between the 
commitment offense and your 
current risk of danger based on 
the fact that this is a crime that 
has never been considered by a 

previous Panel.”  After a short 
discussion of the circumstances 
surrounding the commitment 
offense, the Board briefly 
addressed defendant’s social 
history, noting only that “there 
were problematic relationships 
between [him] and principally 
[his] father”; defendant began 
using drugs and alcohol at a 
young age, around eight or nine 
years old; and he was a high 
school dropout.
 The Board then addressed 
defendant’s “past and present 
mental state and past and 
present attitude toward the 
crime.”  It expressed “concern” 
that because defendant referred 
to protecting himself and his 
brother in the interview with the 
psychologist, defendant had not 
“come to the full responsibility” 
for his offense.  It added that 
defendant had not said he was 
“sorry.”  It also observed that 
defendant had  “noted that the 
substance abuse impaired [his] 
judgment and contributed to 
[his] highly impulsive decision 
to attempt to steal a car . . . and 
that the offense would have 
never occurred if you were clean 
and sober. .  .  .  That does to a 
degree fly in the face because 
there was an opportunity of 
intervention by [his] brother 
but yet still [defendant’s] actions 
prevailed.”  The Board noted that 
the psychologist’s report opined 
defendant had less insight 
into the loss of control of his 
aggressive impulses and anger 
that resulted in the stabbing of 
the two victims and that he had 
limited insight into his failure 
to develop empathy for others 
as a youth.  The Board did not 
articulate any conclusion from 
this observation, but instead 
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went on to discuss the report’s 
finding of low risk for violence. 
 
 Finally, the Board 
considered defendant’s 
“misconduct while incarcerated, 
three 128’s, the last being .  .  . 
February 11, [2010], and that 
was for the possession of stolen 
foods.  And basically the Panel 
concluded that while that is a 
counseling chrono that it does 
represent a lapse of judgment 
placing your needs and desires 
above the institution’s rules.”

 At the end of the hearing, 
the Board stated, after “weighing 
all of the evidence presented 
today, you’re unsuitable [for] 
parole because you pose a 
current and unreasonable risk 
of danger and require at least 
an additional five years of 
incarceration.”

   The appellate court then 
proceeded to review the elaborate 
decision of the Superior Court.

We need not discuss whether 
we agree with the Board’s 
characterization of the crime 
because immutable facts such 
as the commitment offense 
may serve as the basis for a 
parole denial “only if those facts 
support the ultimate conclusion 
that an inmate continues to 
pose an unreasonable risk to 
public safety.”  (Lawrence, supra, 
44  Cal.4th at p.  1221.)  Here, 
the Board stated the nexus was, 
“this is a crime that has never 
been considered by a previous 
Panel.”  As the trial court aptly 
put it, “the Board’s best attempt 
at stating a rational nexus was 
unreasonable.”  Indeed, we are 
unable to glean what the Board 
meant by this statement.  It 
is noteworthy, however, that 

in articulating its decision to 
deny defendant parole, the 
Board stated this was its first 
consideration and mentioned 
this consideration as the only 
nexus to current dangerousness.  
While we are aware that 
“nothing in the requirement that 
a parole denial be accompanied 
by a ‘statement of .  .  . reasons’ 
demands that the parole 
authority comprehensively 
marshal the evidentiary support 
for its reasons,” (Shaputis II, 
supra, 53  Cal.4th at p.  214, fn. 
11) our inability coupled with 
the trial court’s inability to make 
sense out of the Board’s stated 
reason for the nexus support 
our conclusion that the Board’s 
reliance on the commitment 
offense to deny defendant 
parole was arbitrary.

 The People never 
adequately articulate the nexus 
in their briefs either, although 
they seem to suggest that 
because defendant has not 
served his base term of 36 years, 
it was reasonable for the Board 
to rely on what it perceived 
was the aggravated nature of 
the commitment offense.  To 
support their position, they cite 
Lawrence.  Lawrence does not 
support the People’s position.

 In Lawrence, the court 
stated as follows:  “[T]he 
statutory and regulatory 
mandate to normally grant 
parole to life prisoners who 
have committed murder 
means that, particularly after 
these prisoners have served 
their suggested base terms, the 
underlying circumstances of 
the commitment offense alone 
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rarely will provide a valid basis 
for denying parole when there is 
strong evidence of rehabilitation 
and no other evidence of 
current dangerousness.”  
(Lawrence, supra, 44  Cal.4th 
at p. 1211, italics added.)  This 
passage does not state that the 
commitment offense can justify 
denying parole until after the 
defendant has served the base 
term of that the commitment 
offense.  To the contrary, the 
statutory mandate is that “[r]
elease on parole is said to be the 
rule, rather than the exception 
[citations] and the Board is 
required to set a release date 
unless it determines that 
‘the gravity of the current 
convicted offense .  .  . is such 
that consideration of the public 
safety requires a more lengthy 
period of incarceration  .  .  .  .’  ”  
(In re Vasquez, supra, 170  Cal.
App.4th at pp.  379-380, citing 
Pen. Code, § 3041, subd. (b).)

 Here, we find no rational 
nexus between the commitment 
offense and the ultimate 
determination that defendant 
is currently dangerous.  In 
stating that the commitment 
offense weighed against parole 
suitability, the Board noted the 
crime was “committed in an 
especially atrocious and cruel 
manner”; there were multiple 
victims; a knife was used 
indicating a more personal form 
of violence than using a gun; 
the motive was very trivial; and 
defendant involved his younger 
brother, who tried to dissuade 
defendant from committing 
the car theft.  Accepting these 
characterizations as true does 
not establish the requisite nexus 

   MORALES from pg. 10 to current dangerousness.  For 
the entire 22 years following the 
commitment offense, defendant 
has not engaged in violent 
acts, has not displayed any 
tendencies suggesting he cannot 
control his aggressive or angry 
impulses, has not possessed 
any weapons, and has remained 
drug and alcohol free.  On this 
record, the commitment offense 
does not support the ultimate 
determination that defendant is 
currently dangerous.

   The Board also ragged on 
Morales for not explicitly saying 
the words, “I’m sorry,” in his 
discussions on remorse, with the 
psych and the Board.  The court 
found denial of parole for this 
to be “arbitrary.”  Because this is 
a common area of concern for 
many lifers, we report the court’s 

discussion on it.

The Board next noted 
defendant’s lack of remorse, 
based first on his failure to say, 
“I’m sorry.”  The Board put it 
this way:  “While remorse is 
noted in the psych [report], the 
Panel went through the record 
in great detail today and the 
simple gesture of saying you’re 
sorry doesn’t appear to have 
occurred.”

 
 The record showed the 
following with respect to 
defendant’s remorse.  In a 
section entitled “remorse and 
insight into the life crime,” 
the psychologist stated the 
following, “The C-file records 
indicate that [defendant] has 
acknowledged responsibility for 
the offense and has expressed 
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remorse for the victims and their 
families since his arrest.  He also 
acknowledged responsibility for 
the offense during the current 
interview.  He expressed 
remorse for killing the victim 
and for the serious injuries to 
the second victim.  He noted 
that he hurt many people and 
that the victim’s family suffered 
tremendously.”  In a section 
entitled “the prisoner’s violence 
potential in the free community,” 
the psychologist’s report stated 
the following:  “Although he 
has expressed remorse for 
the murder of the victim, the 
interview and the review of the 
records indicated an absence of 

significant feelings of guilt.” 
 

 At the parole board 

hearing, defendant was asked 
whether the last statement in 
the psychologist’s report was 
accurate.  He responded as 
follows:  “No.  I certainly feel 
guilty for what I’ve done.  I 
don’t know why he would have 
stated that in that manner.  But 
I definitely do feel guilt.  There’s 
no words to describe how I feel 
about it.  It’s difficult.  I fully 
take responsibility for what I 
did.  Again I had no right. I had 
absolutely no right to kill Terry 
McFarland.  You know, he didn’t 
deserve to die and I brought that 
upon him, and I can never give 
that back.  I can never change 
what happened.  And so it’s 
something I got to live with for 
the rest of my life, knowing that 
I took another human being’s 
life and affected many other 
people in the process.  You 

know, I have to look forward 
and try to make amends with 
myself and with the people I’ve 
hurt and make things better 
from now on.  That’s all I have 
to say.”  Defendant’s attorney 
then asked the record to reflect 
that defendant “appeared to 
get somewhat emotional when 

answering that question.”

 The Board’s reliance on 
defendant’s failure to say “I’m 
sorry” was arbitrary.  The 
California Supreme Court 
has stated “that expressions of 
insight and remorse will vary 
from prisoner to prisoner and 
that there is no special formula 
for a prisoner to articulate in 
order to communicate that he 
or she has gained insight into, 
and formed a commitment to 
ending, a previous pattern of 
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violent behavior.”  (Shaputis I, 
supra, 44 Cal.4th at p. 1260, fn. 
18.)

 The People now seem 
to suggest that the Board’s 
reliance on defendant’s failure 
to say “I’m sorry” was taken 
out of context and the Board 
was “not concerned with 
hearing an explicit apology.”  
This argument ignores the 
record.  After the Board noted 
for the first time its issue with 
defendant’s lack of remorse 
stemmed from his failure to 
say “I’m sorry,” the Board noted 
that the psychologist had also 
“noted the issue of the remorse” 
and the Board again said “we 
spoke with you about the simple 
gesture.”  Then, following the 
Board’s decision, one of the 
deputy commissioners again 
emphasized the need to make 
an explicit apology:  “As you 
made your closing statement, 
I just sat here and I just knew 
you were going to say you were 
sorry, and I just needed that.”

 On this record, there 
was no evidentiary support 
for the Board’s finding that 
defendant lacked remorse for 
the commitment offense simply 
because he failed to use the 
words, “I’m sorry.”

   While the court reviewed many 
aspects of Morales’ Board denial 
proceedings, the one other that 
is of interest to every lifer is 
that regarding “what constitutes 
adequate insight?”  The court’s 

analysis is 
instructive.

The Board 
found that the psychologist’s 
observation that defendant had 
less insight into the loss of control 
of his aggressive impulses and 
anger that resulting in the 
stabbing of the two victims 
and that he had limited insight 
into his failure to develop 
empathy for others as a youth 
were factors weighing against 
defendant’s parole suitability.  
The People consistently 
characterize this finding as a 
finding that defendant “lacked 
insight into his criminality.”  
Although we agree that this is 
the assumption the Board made 
from the relevant portion of 
the psychologist’s report, we 
disagree that the report did, in 
fact, find a lack or any deficiency 
in defendant’s insight.

 The notation in the 
psychologist’s report about 
defendant’s lack of sufficient 
insight was as follows.  “The 
observations from the interview 
indicated . . . [defendant] had less 
insight into the loss of control 
of his aggressive impulses 
and anger that resulted in his 
stabbing the two victims.  He 
displayed limited insight into 
his failure to develop empathy 
for others a youth.”

 The problem with the 
Board’s reliance on defendant’s 
lack of sufficient insight is 
that nowhere does the report 
conclude that defendant lacks 
or has insufficient insight in 

any area.  For the Board to 
rely on a finding from the 
report where that finding 

was never actually made was 
clearly improper.  Thus we need 
not even reach the questions 
of whether the Board’s reliance 
on this factor was arbitrary or 
whether the record reflects a 
nexus to current dangerousness 
that would provide the required 
modicum of evidence.  

 The report concluded that 
defendant presented a low risk 
of recidivism, which might 
increase only if he “resumed 
the use of alcohol or drugs” 
or “had difficulty obtaining 
employment”; his risk would 
further decrease if he continued 
to remain clean and sober.  
Although in and of itself a finding 
of low risk is not dispositive, the 
report’s conclusion expresses 
no concern about insight or 
any area in which insight is 
lacking.  Instead, the report 
makes clear that defendant has 
developed insight--significant 
in some areas (abuse of alcohol 
and marijuana), moderate in 
others (antisocial thinking 
and behavior at the time of the 
commitment offense), “less” as 
to loss of control, and “limited” 
in one area (failure to develop 
empathy as a youth).  But 
nowhere does the report signal 
that defendant has insufficient 
insight in any area. 

 Clearly the finding 
of “limited” insight into 
defendant’s failure to develop 
empathy as a youth, to the 
extent that finding is properly 
construed as “lack” of insight 
in this area, demonstrates no 
nexus whatsoever to current 
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Court has, on rare occasion, 
characterized the consideration 
of whether a prisoner “lacks” 
insight as the consideration of 
the prisoner’s “degree of insight” 
(Shaputis II, supra, 53 Cal.4th at 
pp. 217-218), at the same time 
the court described insight as 
either “present” or “absent.”  
(Shaputis II, at p. 218, citing In 
re Lawrence, supra, 44  Cal.4th 
at p.  1227 [“the presence or 
absence of insight is a significant 
factor in determining whether 
there is a ‘rational nexus’ between 
the inmate’s dangerous past 
behavior and the threat the 
inmate currently poses to 
public safety.”].)  Here, the 
report expressed that defendant 
had plenty of insight, albeit 
perhaps “less” insight in 

dangerousness.  Further, the 
finding of “less” insight into 
loss of control clearly relates 
back to the earlier findings of 
“significant” and “moderate” 
insight in the other key areas.  
Defendant had less insight 
in this area--loss of control--
than in the others.  Although 
defendant may have less 
insight into his loss of control 
than he has in other areas, the 
report nowhere opines that his 
degree of insight into his loss of 
control is somehow lacking or 
problematic in any way.  Simply 
put, the report does not conclude 
defendant lacks insight into his 
loss of control.   

Although our Supreme 

some than in other areas, and 
nowhere expressed any concern 
about any of his varying 
degrees of insight as lacking or 
problematic.  Further, and most 
importantly, the report found 
no nexus whatsoever to current 
dangerousness in any of the 
degrees of insight it discussed.

 We reach this conclusion 
without having to “reweigh” the 
evidence; we discuss some of 
the other evidence contained 
in the report that consistently 
signals defendant’s suitability 
for parole only to support our 
interpretation of the segment of 
the report at issue (mentioning 
“less insight”) and our resulting 
conclusion that to construe 
this segment as a finding that 
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defendant lacks insight or even 
expressed a problematically low 
degree of insight in any area 
would be misinterpreting what 
the report actually says.

   Finally, the court dealt with 
the Board’s reliance on 128A’s as 
evidence of current unreasonable 
risk of danger to society.  The 
court flatly held otherwise, and 
this should stand up in any 
similar challenge in Morales’ 
current case before the 3rd DCA.

Defendant has been discipline 
free for his entire 22 years 
of incarceration.  We fail to 
see a rational nexus between 
defendant’s minor prison 
misconduct, the most recent 
being possessing two pounds of 
stolen pinto beans in 2010, either 
by itself or coupled with other 
evidence in defendant’s record, 
and his current dangerousness.  
The misconduct was not 
serious, violent, or dangerous, 
or part of an extensive history 
of institutional misconduct.  To 
the contrary, as the psychologist 
noted, defendant’s “overall 
record .  .  . is suggestive of a 
substantial level of impulse 
control with infrequent lapses 
that were considered minor.  
There were no infractions 
that were associated with an 
increased risk of violence.”  
Further, the psychologist 
noted that defendant 
“presents as being amenable 
to any recommendations or 
requirements that may be set 
forth by the BPH in helping 
to justify a release to the 
community on parole.”  The 
psychologist did not find any 
issue with defendant’s impulse 

control or willingness to 
follow directions--let alone 
any nexus to dangerousness--
from defendant’s receipt of the 
counseling chrono and no issue 
is otherwise apparent from the 
record. 
 
 On this record, there was 
no rational nexus between 
defendant’s prison misconduct 
and defendant’s current 
dangerousness.

Finding no evidence to support 
the denial, the court upheld the 
Superior Court.

As we have explained above, 
the factors cited by the Board 
in support of its decision 
denying defendant parole 
were not present in this 
record or unsupported by 
the evidence and/or lacked a 
nexus to defendant’s current 
dangerousness.  When 
the Board’s decision is not 
supported by some evidence 
of current dangerousness, 
“the court should grant the 
prisoner’s petition for writ of 
habeas corpus and should order 
the Board to vacate its decision 
denying parole and thereafter 
to proceed in accordance with 
due process of law.”  (In re 
Rosenkrantz, supra, 29  Cal.4th 
at p.  658.)  This is what the trial 
court did.

   CLN will report on Morales’ 
new pro per habeas petition in 
the 3rd DCA (case No. C074436) 
when it is decided.

                   ***

LIFER WINS 
REVERSAL OF 

BOARD DENIAL IN 
THE FIRST DISTRICT 
APPELLATE COURT

In re George Kanuse
CA1(3); Case No. A137436

 August 19, 2013

   After earlier being denied 
habeas relief in the San Francisco 
Superior Court, George Kanuse 
prevailed on a writ petition to the 
First District Court of Appeal, 
which reversed the Board’s 2011 
denial of Kanuse’ parole and 
remanded the matter for a new 
hearing, consistent with due 
process.

Kanuse appeared before the 
Board for his seventh parole 
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hearing on July  27, 2011.  At 
the conclusion of the hearing 
the Board denied his request for 
parole for three years.  The Board 
supported its conclusion that 
Kanuse poses “an unreasonable 
risk of danger if released from 
prison” by citing:  (1)  Kanuse’s 
“insufficient insight into the 
causative factors” [of the crime]; 
(2)  the “heinous, atrocious 
and cruel” nature of the crime; 
(3)  Kanuse’s problematic 
social history — especially 
as evidenced by his romantic 
relationships and substance 
abuse; (4)  his past and present 
attitude towards the crime, as 
shown by his blaming the victim; 
(5)  his inconsistent statements 
— specifically denying past 
violent acts (despite the fact 
that earlier the evening he had 
poured a drink over Ramsdell’s 
head); and (6)  his insufficient 
participation in beneficial 
self-help programming, in 
particular, his absence from 
Alcoholics or Narcotics 
Anonymous from 1997 through 
July 2010 and his statement to 
the 2009 Panel that he was not 
an alcoholic.  

On October  29, 2012 the San 
Francisco Superior Court 
denied Kanuse’s habeas 
petition challenging the Board’s 
decision.  

   [Note: The San Francisco 
Superior Court has been 
noticeably delayed – many 
months beyond the time period 
prescribed in the Rules of Court 
– in responding to lifer habeas 
petitions.]

   The court first dealt with the 
Board’s fallback reason, “lack of 
insight.”

 The Board relied on the 
commitment offense in denying 
parole, and specifically identified 
Petitioner’s “insufficient insight 
into the causative factors 
[that led to his crime]” in 
support of its determination 
that Kanuse would pose an 
unreasonable risk to the 
public if released.  The Board 
cited the following findings in 
support of its determination 
that Petitioner lacks insight:  
(1)  notwithstanding his 
verbalizations to the contrary, 
Kanuse actually blamed the 
victim; (2) Kanuse’s inconsistent 
statements about past violent 
acts, and (3)  Kanuse’s history 
of problematic romantic 
relationships.  In order to resolve 
the issues raised in Petitioner’s 
writ, we discuss each of the 
Board’s findings more fully 
below.
 
 A.  Did Petitioner 
Minimize His Responsibility 
For the Murder By Blaming the 
Victim?
 
 In denying Petitioner’s 
request for Parole the Board 
determined that Kanuse “clearly 
place[s] blame on the victim” in 
stating that “the victim telling 
[him] to leave and allegedly 
reaching toward a drawer” 
caused him to become enraged 
and to stab the victim.
  
 Our analysis of this issue 
begins and ends with the 
evidentiary record.  At the 
2011 Board suitability hearing 

Kanuse described for the Board 
the victim’s conduct “going 
into a drawer.”  He noted that 
the victim’s conduct triggered 
“rage” within him and he began 
to stab Pierre.  Kanuse provided 
this description in response to 
the Presiding Commissioner’s 
suggestion that Kanuse 
reported that he experienced “a 
tremendous amount of – Rage” 
at the time of the stabbing.  
Kanuse agreed with the 
Commissioner’s account of his 
emotions at the time he stabbed 
the victim.  Kanuse also testified 
that as a result of counseling 
he received while in prison, he 
was now able to identify the 
reason for his rage — his lack 
of self-awareness especially 
about anger, his lack of coping 
skills, his substance abuse, 
and his poor relationship with 
his girlfriend — all leading to 
something he could not handle.  
...

Our review of the record 
reveals no evidence, let alone 
some evidence as required, to 
support the Board’s finding 
that petitioner minimized 
his responsibility for Pierre’s 
murder.  Rather, Kanuse 
characterized the victim’s 
actions, which preceded 
the stabbings, as trivial and 
insignificant which, solely 
because of his state of mind, 
resulted in his murdering her.
  
 Moreover, we note that 
Kanuse’s statements at the 2011 
parole hearing were consistent 
with numerous past comments 
which fully reflect acceptance 
of responsibility for the 
commission of his crime.  As 
noted in the factual summary, 
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   The Board had also beat Kanuse 
up over his absence from AA for 
three years, while he admitted 
he was an alcoholic and needed 
constant participation.  The 
court examined the record, 
and found that while Kanuse 
had indeed dropped AA for 
three years, it was to take part 
in Rational Recovery, another 
approved addiction program.  
Therefore, there was no evidence 
that Kanuse had lessened his 
commitment to substance abuse 
therapy.

   The court concluded,

The Board’s concerns regarding 

Kanuse’s acceptance of 
responsibility, inconsistent 
statements concerning his 
past history of violence, and 
his commitment to self-
improvement generally, and to 
remaining abstinent specifically 
notwithstanding, we find no 
evidentiary basis to support 
the Board’s denial of parole 
here.  Moreover, the Board 
failed to articulate any other 
factors which make the now, 
stale, historical factors, such 
as the commitment offense 

ante, as early as 1983, Kanuse 
expressed guilt and remorse for 
the murder.  He clearly repeated 
that sentiment to the Board at the 
2011 parole suitability hearing.  

   Kanuse’ 2008 and 2011 
psychological evaluations noted 
that he had “developed good 
insight and self-awareness into his 
personal characteristics (such as 
his tendency to focus on himself 
and his low self-confidence) 
as well as the causative factors 
which led up to his life crime.”  
He candidly discussed his past 
tendency to lie and his current 
efforts to be considerate, upbeat, 
positive, and genuine.  Simply 
put, the record contains no 
evidence to support the Board’s 
finding that petitioner’s account 
of the murder blames the victim.

 The Board also determined 
that Kanuse lacked insight based 
upon his denial that he had been 
violent towards Ramsdell in the 
past.  The court compared Kanuse’ 
record with case law precedent, and 
found that

  On this record we  are 
simply unable to discern 
the basis upon which the 
Board concluded that Kanuse 
provided inconsistent testimony 
regarding his involvement in, or 
acknowledgement of, prior acts of 
violence towards Ramsdell.  (See 
Hunter, supra, 205 Cal.App.4th 
at p. 1542 [petitioner’s failure to 
reference a particular fact which 
does not demonstrate a deficit in 
perception or understanding or 
rationally demonstrate current 
dangerousness is not evidence of 
unsuitability for parole].) 

and unstable social history 
— evidenced by his prior 
substance abuse — predictive of 
current dangerousness.  (See In 
re Lawrence, supra, 44 Cal.4th 
at pp.  1190-1191 [historical 
factor, such as the nature of the 
crime, is not “some evidence” of 
current dangerousness absent 
something which suggests that 
that factor remains probative of 
whether the individual remains 
a continuing threat].)

 Accordingly, the Board is 
directed to vacate its July  27, 
2011 decision denying parole 
and to hold a new parole 
suitability hearing consistent 
with the views expressed herein, 
as soon as practicable.
   

   Kanuse is scheduled for his next 
hearing in December 2013.

                        
  ***

JUVENILES’ LWOP 
AND LIFE SENTENCES 

REVERSED

In re Luis Ramirez
CA 4(3)  ___Cal.App.4th ___; 

Case No. G044703
 September 11, 2013

   CLN readers who were juveniles 
at the time of the commission 
of their life offense, and who 
received sentences of either 
LWOP or what amount to no-
parole terms, should review this 
published case to see if its factors 
apply to an attack on their 
sentences as unconstitutionally 
cruel and unusual punishment.



 Volume 9   Number 5 #53      October 2013CALIFORNIA   LIFER   NEWSLETTERTM

18

   RAMIREZ from pg 17

   Two teenage defendants shot 
and killed two people during a 
gang challenge.  They were each 
convicted of one count of first 
degree murder and one count 
of second degree murder, gang 
activity, and gun use, with four 
special circumstances.  Ramirez 
received LWOP plus 65 years; 
the other defendant, 90 years 
to life. On direct appeal of their 
convictions, both  sentences 
were reversed. Under  Graham 
v. Florida  (2010) 560 U.S. 48 
and  Miller v. Alabama  (2012) 
567 U.S. , the sentences must 
be reversed. The trial court 
thought the LWOP sentence was 
mandatory for Ramirez, when in 
fact, under Penal Code section 
190.5, subdivision (b), it is not. 
The 90 year-to-life term the 
co-defendant received was the 
functional equivalent of LWOP 
under People v. Caballero (2012) 
55 Cal.4th 262. 

   The trial court had failed to 
take into account the defendants’ 
youth, with its attendant 
immaturity, underdeveloped 

sense of responsibility, and 
greater capacity for redemption, 
in imposing sentence.  But 
there is now a new law, Penal 
Code § 1170 (d)(2), that affords 
recognition of juveniles’ life 
sentences.  Upon remand, any 
sentence amounting to LWOP 
or its functional equivalent 
would qualify as cruel and 
unusual punishment.  § 1170(d)
(2), (allowing qualified minors 
sentenced to LWOP to seek 
sentence review after serving 
15 years) applies in the instant 
case to a non-LWOP sentence, 
because, if even the most 
egregious juvenile offenders 
(who receive LWOP) may seek 
sentence review, this strongly 
suggests the Legislature would 
not approve a theoretically lesser 
sentence which may subject a 
minor to serving a greater term. 

   The court concluded,

For all of the foregoing reasons, 
we conclude the sentences 
handed down in this case 
constituted cruel and unusual 
punishment.  Moreover, on 
remand, the court is directed 

to exercise its discretion to 
impose sentences which ensure 
these juvenile defendants have 
a meaningful opportunity to 
demonstrate rehabilitation and 
potentially obtain their release 
within a reasonable period of 
time. 

***
2nd and 3rd DISTRICT 
COURTS OF APPEAL 
HOLD THAT DENIAL 

OF 3RD STRIKE LIFER’S 
RESENTENCING IS 
NON-APPEALABLE 

People v. Leggett
CA(3)  ___Cal.App.4th ___; Case 

No. C073586
 September 16, 2013

   Steven Leggett, serving 
a life sentence under the 
Three Strikes law, filed a 
Prop. 36 petition to recall his 
sentence under Penal Code 
section 1170.126. The trial 
court summarily denied the 
petition, disqualifying him 
from seeking relief, because 
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his commitment offense was 
attempted robbery, a serious 
felony.  The appellate court 
dismissed his appeal of that 
denial. 

   Under Proposition 36, a 
life-sentenced third striker 
seeking resentencing relief 
must first pass the statutory 
threshold that he has no 
enumerated disqualifying 
prior.  Unfortunately, Leggett’s 
attempted robbery conviction 
excludes him from the class of 
defendants authorized to seek 
relief under section 1170.126.  

   The right to appeal is 
statutory.  The only possible 
statute under which Leggett 
may appeal is Penal Code 
section 1237 - from an 
order made after judgment 
affecting his substantial 
rights. However, here he had 
no such substantial rights, 
because section 1170.126 
creates a substantial right 
only for qualified defendants.

   According the appellate 
court concluded,

[W]e conclude an order denying 
relief under section 1170.126 
is not appealable if it denies a 
petition that was erroneously 
filed by an individual whose 
indeterminate three strikes 
sentence is based on a conviction 
for any serious or violent felony.  
In all other instances, an order 
denying a petition for recall of 
sentence is appealable, whether 
based on a determination of 
ineligibility or an exercise of the 
trial court’s discretion to deny 
resentencing.

DISPOSITION

The appeal is dismissed as 
having been taken from a 
nonappealable order.

  ***

   As we noted in CLN #52, 
some courts have ruled that 
while direct appeal of such a 
denial below is not available, 
the remedy of a petition for 
writ of mandate yet exists.

     
Cooper v. Superior Ct.
CA2(7) ; Case No. B250388

 August 19, 2013

   On April 3, 2013 the trial 
court denied with prejudice 
Craig Brian Cooper’s petition 
for recall of sentence pursuant 
to Penal Code § 1170.126 on 
the ground Cooper is ineligible 
for resentencing.  (§ 1170.126, 
subd. (f).)  Cooper attempted to 
file a notice of appeal by mail in 
late June 2013.  The notice was 
considered untimely and marked 
inoperative by the Los Angeles 
Superior Court.
  
   Thereafter, Cooper petitioned 
the court of appeal for writ of 
mandate, which, in effect, is an 
application for relief from default 
for failure to file a timely notice of 
appeal.  That court held that the 
order denying Cooper’s petition 
is not appealable.  Accordingly, 
the current application is deemed 
a petition for writ of mandate 
challenging respondent superior 
court’s April 3, 2013 order itself.  
As such, it is summarily denied.   

   Under Proposition 36, a 
life-sentenced third striker 
seeking resentencing relief 
must first pass the statutory 
threshold that he has no 
enumerated disqualifying 
prior.  Unfortunately, Leggett’s 
attempted robbery conviction 
excludes him from the class of 
defendants authorized to seek 
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relief under section 1170.126.  ...

The right of appeal is statutory, 
and a judgment or order is not 
appealable unless expressly 
made so by statute.  (People v. 
Totari (2002) 28 Cal.4th 876, 
881; People v. Mazurette (2001) 
24 Cal.4th 789, 792.)  As relevant 
here, an inmate like Cooper may 
appeal from “any order made 
after judgment, affecting the 
substantial rights of the party.”  
(§ 1237, subd. (b).)  

   The court went on to describe 
the three possible phases of 
a Three Strikes resentencing 
petition.

The resentencing process under 
section 1170.126 involves three 

distinct phases after an inmate 
has petitioned the court for the 
requested relief pursuant to 
section 1170.126, subdivision 
(d). [Fn. 1]  First, the court 
conducts an initial review of the 
petition, together with a copy 
of the inmate’s criminal records 
to the extent they are available, 
to determine whether the 
inmate satisfies the minimum 
statutory requirements for relief 
specified in section 1170.126, 
subdivision (d) (the initial 
screening or phase 1).  Second, 
if the petition demonstrates a 
prima facie basis for relief, the 
court conducts an evidentiary 
hearing to determine whether 
the inmate has, in fact, met all 
statutory requirements for relief 
and whether resentencing of the 
inmate as a second strike offender 
will pose an unreasonable risk 

of danger to public safety (the 
qualification hearing or phase 
2).  (§ 1170.126, subd. (f); 
see Couzens & Bigelow, Cal. 
Three Strikes Sentencing (The 
Rutter Group 2013) §§ 14.1, 
14.4, pp. 14-2, 14-9 to 14-13.)  
Third, if the inmate is eligible 
and resentencing is not found 
not to pose a danger to public 
safety, the court conducts a new 
sentencing hearing (phase 3).  

 [Fn. 1.  The petition must 
identify all of the charged 
felonies that resulted in the 
third strike sentence and all of 
the prior strikes alleged and 
proved under sections 667, 
subdivision  (d), and 1170.12, 
subdivision (b).  (§ 1170.126, 
subd. (d).)]

   Explaining its difference with 
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another court’s ruling (review 
granted by the CA Supreme Ct.), 
the court opined how failure to 
pass muster on Phase 1 was fatal 
to any resentencing petition.

We consider here only the 
appealability of an order 
denying a petition for recall of 
sentence at the initial screening 
phase (phase 1)—an issue 
currently before the Supreme 
Court, which granted review 
of both our decision in Teal v. 
Superior Court (2013) 217  Cal.
App.4th 308, review granted 
July 31, 2013, S211708, holding 
a phase 1 order is not appealable 
(but reviewable by way of 
writ), and the decision of our 
colleagues in Division One of 
this court in People v. Hurtado 

(2013) 216 Cal.App.4th 941, 
review granted July 31, 2013, 
S212017, concluding such an 
order is appealable.

Section 1170.126, subdivision 
(a), expressly limits the right 
to have the trial court consider 
whether an inmate should be 
resentenced to those individuals 
who satisfy the statutory 
eligibility requirements set forth 
in section 1170.126, subdivision 
(e):  “The resentencing provisions 
under this section and related 
statutes are intended to apply 
exclusively to persons presently 
serving an indeterminate term 
of imprisonment pursuant to 
paragraph (2) of subdivision 
(e) of Section 667 or paragraph 
(2) of subdivision (c) of Section 
1170.12, whose sentence under 

this act would not have been an 
indeterminate life sentence.”  (§ 
1170.126, subd. (a).)  That is, 
inmates do not have a right to 
a qualification hearing (phase 
2) unless they first make a 
prima facie showing they 
meet the statutory eligibility 
requirements as determined by 
the court at the initial, phase 1 
screening.

The threshold eligibility 
determination (phase 1) is 
made by applying express 
objective criteria to information 
set forth in the petition filed 
by the inmate:  Is the inmate 
currently serving a third strike 
life term?  Is that life term 
for conviction of a felony or 
felonies that are not defined as 
serious or violent felonies by 
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defendant has no right to move 
for recall of sentence pursuant 
to §  1170, subd.  (d), denial of 
such a motion does not affect 
the defendant’s substantial 
rights and is not appealable]; 
cf. People v. Gallardo, supra, 
77 Cal.App.4th at pp.  980-981 
[order denying a petition for 
writ of error coram nobis is 
not appealable absent showing 
petition stated a prima facie 
case for relief]; see also People 
v. Totari, supra, 28 Cal.4th at 
p. 885, fn. 4.)

   In denying Cooper relief, the 
court left open the ultimate 
decision on the appealability 
of a Three Strikes resentencing 
petition to the pending CA 
Supreme reviews.

Although no appeal lies from 
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sections 667.5, subdivision  (c), 
or 1192.7, subdivision (c)?  If 
the current felony is not a 
serious or violent offense, was 
the current sentence imposed 
for any of the offenses listed in 
section 667, subdivision (e)(2)
(C)(i)–(iii), or section 1170.12, 
subdivision (c)(2)(C)(i)-(iii)?  
Are any of the inmate’s prior 
convictions for felonies listed in 
sections 667, subdivision (e)(2)
(C)(iv), or 1170.12, subdivision 
(c)(2)(C)(iv)?

Because an inmate has no 
right to a phase 2 qualification 
hearing absent a prima 
facie showing that he or she 
satisfies the statutory eligibility 
requirements for sentencing 
relief, the trial court’s phase 1 

screening determination is not, 
in our view, a postjudgment 
order affecting the substantial 
rights of the party and is not 
appealable under section 
1237, subdivision (b).  (See, 
e.g., People v. Loper, supra, 216 
Cal.App.4th at p.  974 [order 
denying recall of sentence 
under the compassionate 
release provisions in §  1170, 
subd. (e), is not appealable]; 
People v. Druschel (1982) 132 
Cal.App.3d 667, 668 [because 

mailto:dramirezusc@yahoo.com
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a phase 1 order denying an 
inmate’s petition for recall of 
sentence, at least until the issue 
is resolved by the Supreme 
Court, we will treat inoperative 
notices of appeal in these cases 
as petitions for a writ of mandate 
or habeas corpus.  (See People v. 
Segura (2008) 44 Cal.4th 921, 
928 [treating purported appeal 
from nonappealable order as 
petition for writ of habeas 
corpus in the interest of judicial 
economy]; Drum v. Superior 
Court (2006) 139 Cal.App.4th 
845, 853 [uncertainty in the 
law respecting appealability of 
the order in question is proper 
ground for treating a purported 
appeal as a petition for a writ 
of mandate]; H.D. Arnaiz, Ltd. 
v. County of San Joaquin (2002) 
96  Cal.App.4th 1357, 1366-
1367 [same; “appellate court has 
discretion to treat a purported 
appeal from a nonappealable 
order as a petition for writ of 
mandate”].)

We have read and considered 
Cooper’s petition for writ of 
mandate and attached exhibits.  
We have also examined the file 
in proceeding number B106716, 
Cooper’s direct appeal from 
the judgment in Los Angeles 
Superior Court case number 
NA027451, which affirmed 
Cooper’s conviction for 
possession of cocaine and his 
sentence to an indeterminate 
term of 25 years to life under 
the three strikes law.  ......... 
Accordingly, the petition is 
denied. 

     ***

THREE STRIKER WINS 
EARLY RELEASE FROM 

LIFE SENTENCE, 
NOTWITHSTANDING HIS 
PLEA BARGAIN TO TAKE 

ONE LIFE SENTENCE 
INSTEAD OF EIGHT

People v. James Grady
Santa Clara County

 Superior Court
 August 13, 2013

  
As reported by the San Jose 
Mercury News, James Grady, a 
nonviolent serial burglar serving a 
life sentence will be freed following 
a Santa Clara County judge’s ruling 
that he was eligible for a shortened 
sentence under the three strikes 
reform measure, even though 
prosecutors insisted Grady be 
held to a plea bargain he accepted 
10 years ago.   Mercury News 
reporter Tracey Kaplan explained. 
 
The 14-page written ruling by 
Superior Court Judge Thang Nguyen 
Barrett is not binding on other judges 
weighing similar resentencing 
petitions filed by other third 
strikers. But it could be influential.  
 
Since the original three strikes 
law was enacted in 1994, it was 
not uncommon for prosecutors 
statewide to dismiss more serious 
charges against a third striker 
in exchange for a plea bargain 
on less serious charges. That’s 
because even a conviction for a 
minor crime would put the striker 
away for at least 25 years to life.   
 
Strikers took the deals in hopes 
of eventually being paroled. In 
contrast, convictions on the 
more serious charges often 
would have meant even longer 

sentences stretching hundreds of 
years with little hope of release.   
 
Now that judges are resentencing and 
releasing strikers, some prosecutors 
say either those plea deals ought 
to stand or the inmate should be 
retried on the original charges.   
 
But Barrett, drawing on a recent 
state Supreme Court decision 
involving registered sex offenders 
and Megan’s Law, disagreed.   
 
“There is no express or implied term 
in the plea bargain that petitioner 
would waive any future, unforeseen 
, or unanticipated relief afforded by 
future legislation, ” Barrett ruled. 
“The   terms of a plea deal may be 
altered by retroactive legislation.’’     
 
Under the deal in question, serial 
burglar James Grady pleaded 
no contest in 2003 to only one 
of eight break-ins. Charges 
related to the other seven alleged 
burglaries were dismissed.   
 
That single break-in alone carried 
a life sentence under California’s 
original Three Strikes Law — but 
by accepting it, Grady still would 
be eligible to apply for parole 
eventually. If he’d been convicted 
of all eight burglaries, he could 
have gotten a 200-year sentence, 
greatly reducing his chances of 
ever being paroled. After voters 
overwhelmingly approved the 
three strikes reform measure 
last fall, Grady applied for early 
release 10 years into his sentence. 
Proposition 36, enacted to restore 
the initial intent of the Three 
Strikes Law, includes a provision 
that allows about 3,000 inmates 
who were sentenced to life in 
prison for nonviolent crimes under 
Three Strikes to petition a judge for 

COOPER  from pg.22
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early release or shorter sentences.   
 
The arguments in Grady’s favor 
included that the 59-year-old 
has never been convicted of a 
violent crime, all the houses he 
robbed were unoccupied, he had 
an exemplary prison record and 
he is in a weakened condition 
because he has preleukemia and 
needs a bone marrow transplant.   
 
But prosecutor James Leonard 
argued that Grady’s plea deal was 
binding, rendering him ineligible 
to even apply for early release.   
 
If the judge disagreed, Leonard 
said, then the District Attorney’s 
Office should be allowed to 
reinstate the original charges. 
Otherwise, Grady would reap the 
only benefits from the deal (by 
avoiding prosecution for the other 
alleged break-ins and being allowed 
to apply for early release), while the 
People would be cheated of their 
main benefit (the long sentence).     
 
After ruling that the plea deal 
could be altered, Barrett also 
ruled that Grady did not present 
an unreasonable risk to public 
safety and ordered his release.   
 
The opinion won praise from Grady’s 
defense attorneys, Jessica Delgado 
and Brian Matthews. Prosecutor 
Leonard also praised the judge for 
making a reasonable argument.   
 
But Leonard predicted that Grady 
will revert to his old ways. A 
Vietnam veteran, Grady has been 
in and out of prison for years, 
mainly for crimes intended to raise 
money for the drug habit his sisters 
said he picked up during the war.   
 

GRADY  from pg. 23 “I hope he lives out a law-
abiding life, but what else does 
he know how to do (but break 
into homes)?” Leonard said.   
 
Grady is set to be 
released  Wednesday  into the 
loving arms of his large, church-
going East Palo Alto family. 
They have high hopes he will 
succeed under their wing.   
 
“I’ve been praying to the Lord 
for this,” said one of his sisters, 
Lawanda Grady. “We will guide 
him. Hopefully he will follow us.” 

*** 

MURDER CONVICTION 
REVERSED DUE 
TO FAILURE TO 

DISCLOSE EVIDENCE 
THAT DOG’S SCENT 

IDENTIFICATION WAS 
NOT RELIABLE

Aguilar v. Woodford
Ninth Cir. Case No. 09-55575 

 September 24, 2013

   Gilbert Aguilar’s 1st degree 
California state murder conviction 
was reversed because the prosecutor 
failed to disclose evidence of 
police dog’s history of mistaken 
scent identifications. At trial, the 
prosecutor introduced evidence 
that a police dog named Reilly 
had alerted to a “scent pad” 
showing that Aguilar’s scent was 
present on the seat of the car in 
which the shooter was observed. 

   However, the prosecution did 
not disclose to the defense that 
Reilly had a history of making 
mistaken scent identifications.  
The scent identification was the 

sole evidence tying Aguilar to the 
car; other evidence against him 
was weak.  Evidence suggesting 
another person was the shooter 
was substantial.  After being 
denied in the California Court 
of Appeal that failure to disclose 
violated his constitutional rights, 
Aguilar filed a federal habeas 
corpus petition, Aguilar argued 
that the prosecution’s failure 
to disclose Reilly’s history of 
mistaken scent identifications 
violated Brady v. Maryland, and 
that the state court’s decision to 
the contrary was an unreasonable 
application of Brady. 

   The Ninth Circuit court 
granted habeas relief.  Because 
the evidence linking Aguilar to 
the crime was based primarily 
on the dog scent identification, 
the undisclosed evidence was 
unquestionably favorable 
to Aguilar and resulted in 
prejudice. .

The panel reversed the district 
court’s denial of a 28 U.S.C. § 
2254 habeas corpus petition 
due to a violation of Brady v. 
Maryland, 373 U.S. 83 (1963). 
The only question at petitioner 
Aguilar’s murder trial was 
the identity of the shooter. 
The prosecution introduced 
evidence that a police dog 
named Reilly had alerted to 
a “scent pad,” showing that 
Aguilar’s scent was present on 
the front passenger seat of the 
car from which the shooter 
appeared. The panel held 
that the prosecution’s failure 
to disclose Reilly’s history 
of making mistaken scent 
identifications—even though 
it had stipulated as much in a 
previous trial, resulting in the 
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exclusion of evidence in that 
case—violated Brady, and that 
the California Court of Appeal’s 
decision to the contrary was 
an unreasonable application 
of Brady.  Volkswagen. Saiz 
responded that perhaps it was 
her scent the dog identified. 
She testified that she sometimes 
wore Aguilar’s clothes and 
had ridden in Ballesteros’s 
car. The prosecutor also 
emphasized the dog scent 
evidence on crossexamination 
of the defense’s court-appointed 
investigator, suggesting that 
Reilly’s scent match made the 
case “miraculously strong.” The 
prosecutor raised the scent 
evidence yet again while cross-
examining the defense’s expert 
on eyewitness testimony. ...

Unbeknownst to defense 
counsel at the time of trial, 
the prosecution had stipulated 
in another case only a few 
months earlier that Reilly, the 
scent dog, had made mistaken 
identifications on two prior 
occasions. In People v. White, No. 
BA 212658 (L.A. Cty. Super. Ct. 
Mar. 19, 2002), the prosecution 
sought to introduce testimony 
from Officer Joe D’Allura about 
a scent identification made by 
Reilly implicating White. The 
prosecution stipulated that 
in November 1997 Reilly had 
identified two different men 
as the source of scent on the 
murder suspect’s shirt, and that 
in a 2001 case, People v. Bruner, 
No. BA 216390 (L.A. Cty. Super. 
Ct.), Reilly had identified as 
the perpetrator of a crime an 
individual who was in prison 
at the time the crime was 
committed. After an evidentiary 

hearing on dog scent lineups, 
the White court ruled that the 
dog scent procedures Officer 
D’Allura used with Reilly “were 
so flawed” that the judge would 
“not allow the dog scent lineup 
in.”

After the White case concluded, 
the Los Angeles County Public 
Defender wrote a letter to the 
Los Angeles District Attorney, 
Steven Cooley, dated March 
20, 2002. The County Public 
Defender detailed the facts 
in White, and stated: I bring 
this to your attention because 
I believe that this information 
constitutes Brady discovery and 
I believe that at a minimum 
this information should be 
disclosed to every defense 
attorney who represents or has 
represented an individual in 
a case in which Mr. D’Allura 
will or has presented evidence 
regarding his dog Reilly’s ability 
to detect scents. In addition, 
I request that you order an 
investigation into all the cases 
in which Reilly has participated 
in scent lineups.  By the time 
the prosecution introduced the 
dog scent evidence in Aguilar’s 
case, Reilly no longer worked as 
a scent dog.

The Los Angeles District 
Attorney’s office prosecuted 
Aguilar’s case six months after 
the White case concluded. At 
Aguilar’s trial, the prosecutor 
trying the case did not disclose 
to the defense the earlier 
mistaken identifications, the 
stipulation in the White case, 
or the letter to District Attorney 
Cooley from the County Public 
Defender. Aguilar’s trial counsel 
moved to strike the dog scent 

evidence for foundation, but not 
for relevance or admissibility. 
Counsel has since declared that 
he would have objected to the 
evidence’s admissibility had he 
been aware of Reilly’s history 
of mistaken identifications, of 
the White stipulation, or of the 
letter to Cooley.

   The Ninth Circuit’s ruling was 
plain.

Reilly’s scent evidence was the 
only evidence at trial linking 
Aguilar to the getaway car, 
as well as the only evidence 
corroborating strikingly weak 
eyewitness identifications. We 
conclude that the prosecution’s 
failure to disclose that Reilly 
had a history of mistaken 
identifications violated Brady 
v. Maryland, and the California 
courts’ decision to the contrary 
was an unreasonable application 
of Brady. We grant Aguilar’s 
petition and reverse the district 
court’s judgment on the Brady 
claim. We do not reach Aguilar’s 
other argument. We direct that 
a conditional writ of habeas 
corpus issue, requiring the State 
of California to release Aguilar 
from custody unless it grants 
him a new trial
to commence within a 
reasonable period of time to 
be determined by the district 
court.

   When Aguilar gets out of 
Calipatria, he can truly “live the 
life of Reilly!”

  ***
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FAILURE TO FILE 
GOVERNMENT CLAIM 

FORM PRECLUDES 
RELIEF FROM 

DAMAGES SUIT

Arista v. Mule Creek 
State Prison

CA3  Case No. C068541
 September 27, 2013

   Alfred Arista was seriously 
injured when a van he was being 
transported in crashed.  He 
alleged that he suffered injuries 
because he was not given a seat 
belt for safety.  Arista appealed 
in pro per from the trial court’s 
grant of summary judgment 
in favor of defendants Michael 
Martel, Warden, Mule Creek 
State Prison, and California’s 
Department of Corrections 
and Rehabilitation (CDCR), 
wherein it was held that Arista 
had procedurally defaulted 
because he failed to file a claim 
with the Victim Compensation 
and Government Claims Board 
(Board) within six months of the 
accident.

 The appellate court held 
that because Arista failed to 
provide an adequate record on 
appeal, it could not conclude 
the trial court erred in granting 
summary judgment.  Moreover, 
the court found that Arista didn’t 
dispute that he failed to comply 
with the claims presentation 
requirements of the Government 
Claims Act (Gov. Code, § 810 et 
seq.; hereafter Act), a prerequisite 
to his maintaining this action.  
CLN readers should note and 
heed the mandatory timely claim 
filing statutes, as explained by the 
appellate court.

The trial court granted summary 
judgment on the ground Arista’s 
“own deposition testimony 
[showed] that [Arista] did not 
file a timely claim with the 
Victim’s Compensation and 
Government Claims Board.”  
Arista did not oppose the 
motion for summary judgment, 
and has not shown on appeal 
how the trial court erred.  The 
trial court correctly reasoned 
that persons filing tort claims 
against a governmental 
agency must comply with the 
Act.  Under the Act, a person 
wishing to sue a public entity 
for damages arising from the 
actions of its employees must 
first submit a claim to the entity 
within six months of the date the 
cause of action accrued.  (Gov. 
Code, §§  911.2, 945.4.)  “The 
claim presentation requirement 
serves several purposes: (1) it 
gives the public entity prompt 
notice of a claim so it can 
investigate the strengths and 
weaknesses of the claim while 
the evidence is still fresh and 
the witnesses are available; 
(2) it affords opportunity for 
amicable adjustment, thereby 
avoiding expenditure of public 
funds in needless litigation; and 
(3) it informs the public entity 
of potential liability so it can 
better prepare for the upcoming 
fiscal year.”  (Munoz v. State 
of California (1995) 33  Cal.
App.4th 1767, 1776.)  The failure 
to timely present a claim for 
money or damages to a public 
entity bars a plaintiff from filing 
a suit against the public entity.  
(State of California v. Superior 
Court (2004) 32  Cal.4th 1234, 
1239.)  Arista is mistaken to 
suggest on appeal that his 
belated presentation of a claim, 

more than two years after the 
accident, satisfies the Act’s 
requirement.

 Because nothing in the 
appellate record indicates 
Arista ever presented a claim 
to the Board before he filed the 
complaint, we cannot conclude 
the court erred in concluding 
Arista never complied with 
the Act’s claims presentation 
requirements, and his failure 
to do so warranted summary 
judgment against him.

Accordingly, the appellate court 
affirmed the judgment.  But 
notwithstanding Arista’s fatal 
procedural default, the court 
also reviewed the lower court’s 
refusal to appoint counsel and 
Arista’s unsuccessful attempt to 
extend federal court protection 
designed to protect pro per civil 
litigators as to time requirements, 
to state law cases. 

 
Arista appears to suggest in his 
brief on appeal the court ruled 
against him because he lacked 
understanding of the law and 
thus failed to comply with court 
rules or proper procedure, a 
condition that the court could 
have remedied because it 
“had discretion .  .  . to appoint 
counsel” to represent him in this 
action.  But, while a trial court 
may appoint counsel for an 
inmate plaintiff in a civil action 
as one available method of 
ensuring “an indigent prisoner’s 
right to . . . prosecute bona fide 
civil actions,” (Wantuch v. Davis 
(1995) 32 Cal.App.4th 786, 792-
793; Payne v. Superior Court 
of Los Angeles County (1976) 
17 Cal.3d 908, 924), an inmate 
plaintiff in a civil action may 
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not compel the court to appoint 
counsel on his or her behalf.  
(Wantuch v. Davis, supra, at 
p. 793; Apollo v. Gyaami (2008) 
167  Cal.App.4th 1468, 1484.)  
Arista does not argue the trial 
court abused its discretion 
in denying his motion for 
appointment of counsel, and 
we see no basis for concluding 
it did so.

 Arista also asserts he 
should have been notified of 
his right to file declarations 
and evidence in opposition to 
defendants’ motion, or notified 
that his failure to respond would 
result in the entry of summary 
judgment against him.  This 
amounts to an assertion the trial 
court should have complied 
with the rule derived from 
the federal case in Hudson v. 
Hardy (D.C. Cir. 1968) 412 F.2d 
1091 (Hudson) that, “as a bare 
minimum,” a pro. per. inmate be 
provided “with fair notice of the 
requirements of the summary 
judgment rule.”  (Id. at p. 1094.)  
The Ninth Circuit has declared 
its support for the Hudson rule, 
requiring that a prisoner pro se 
plaintiff receive “fair notice” of 
the requirements of rule 56 of the 
Federal Rules of Civil Procedure 
(28 U.S.C.), and that he be 
notified of his right to oppose a 
motion for summary judgment 
by submitting counter-affidavits 
or other responsive evidentiary 
materials, and alerted to the fact 
that the failure to do so might 
result in the entry of summary 
judgment against him.  (See 
Rand v. Rowland (9th Cir 1998) 
154 F.3d 952, 960-961; Klingele 
v. Eikenberry (9th Cir. 1988) 849 
F.2d 409, 411.)  But Arista cites 

no authority, and we have found 
none, for the proposition that 
the Hudson rule or anything 
similar has been adopted or is 
required in California.  Nor has 
he cited any authority, or logical 
basis, for this court to create an 
enlarged version of the Hudson 
rule to require that the superior 
court have provided him “with 
fair notice of the requirements 
of filing a Board of Control 
claim . . . .”

    ***

LIFER LOSES CIVIL 
SUIT ALLEGING 
FALSE CDC-115

Babb v. Hall
CA 1(1) Case No. A136886

 September 30, 2013

   Lifer James Babb, when at 
Solano State Prison, filed a civil 
suit against prison PIA officials 
for causing a false rules violation 
report to be filed against him 
in order to get him placed in 
administrative segregation and 
fired from his job at the prison 
bookbindery.  He further alleged 
retaliation against him for filing 
an administrative grievance 
regarding the false report.  The 
superior court below sustained 
defendants’ demurrer, and Babb 
appealed.

   In this appeal, the court 
affirmed the superior court.

We conclude plaintiff ’s 
allegations do not state a cause 
of action because defendants are 
entitled to statutory immunity 
as to all claims except the one for 
false imprisonment.  The false 
imprisonment claim also fails 

because lawfully incarcerated 
prison inmates have no legal 
grounds on which to state such 
a claim.  We therefore affirm the 
judgment.

   At the time relevant to this 
lawsuit, he was the lead operating 
inmate, having worked at the 
bindery for 20 years.  He was 
initially accused of miscreance 
surrounding the temporary 
disappearance of a bindery tool, 
and placed in administrative 
segregation.  Babb complained 
that staff ’s Plaintiff accusations 
were false, filed a 602, and 
requested to be reinstated to 
his position at the bookbindery.  
Defendant approached plaintiff 
and said that he could have his 
job back on the condition that 
he withdraw his grievance.  
Plaintiff refused.  He was never 
reinstated to his position.  He 
was eventually transferred 
to Chuckawalla Valley State 
Prison.

   Babb’s suit was denied based 
on two legal precepts, (1) that 
the State actors were statutorily 
immune from suit, and (2) that 
you can’t “falsely imprison” 
a lawfully incarcerated state 
prisoner.

With the exception of the 
false imprisonment claim, the 
demurrer was based on the 
immunity of section 821.6, which 
provides:  “A public employee is 
not liable for injury caused by 
his instituting or prosecuting 
any judicial or administrative 
proceeding within the scope 
of his employment, even 
if he acts maliciously and 
without probable cause.”  “The 
immunity conferred by section 
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821.6 is not limited to peace 
officers and prosecutors but 
has been extended to public 
school officials [citation], heads 
of administrative departments 
[citation], social workers 
[citation], county coroners 
[citation], and members of 
county boards of supervisors 
[citation].”  (Tur v. City of 
Los Angeles (1996) 51 Cal.
App.4th 897, 901 (Tur).)  The 
immunity “extends to actions 
taken in preparation for formal 
proceedings” (Amylou R. v. 
County of Riverside (1994) 
28 Cal.App.4th 1205, 1209–1210 
(Amylou R.)) and “encompasses 
conduct during an ongoing 
prosecution” (Randle v. City 
and County of San Francisco 
(1986) 186  Cal.App.3d 449, 
456 (Randle)).  As stated in 
Baughman v. State of California 
(1995) 38 Cal.App.4th 182, 
192 (Baughman), “[o]fficers 
must be free to use their honest 
judgment uninfluenced by fear 
of litigation or harassment of 
themselves in the performance 
of their duties.” 

   Even Babb’s retaliation claim 
was statutorily foreclosed.

We also agree with defendants 
that section 821.6 applies to 
[defendant]’s alleged retaliation 
against plaintiff in refusing to 
return him to his job unless he 
dropped his grievance.  Further, 
to the extent he claims violations 
of his constitutional rights 
under Civil Code section 52.1, 
we note that section does not 
prevail over the Government 
Code section 821.6 immunity.  
(See County of Los Angeles v. 
Superior Court (2009) 181  Cal.

App.4th 218, 231.)  

   As to Babb’s false incarceration 
claim, the court held

As to the false imprisonment 
claim, section 820.4 states:  “A 
public employee is not liable for 
his act or omission, exercising 
due care, in the execution or 
enforcement of any law.  Nothing 
in this section exonerates a 
public employee from liability 
for .  .  . false imprisonment.”  
To state a claim for false 
imprisonment, a plaintiff must 
allege he was restrained by 
another, and that the restraint 
was completely unlawful and 
without authority.  (See Collins 
v. County of Los Angeles (1966) 
241 Cal.App.2d 451.)  As there 
is no dispute as to whether 
plaintiff is legally incarcerated, 
we conclude he cannot sustain a 
false imprisonment claim, even 
if he was wrongfully housed in 
administrative segregation for a 
period of time.
 Courts in other 
jurisdictions have held that 
legally incarcerated inmates 
cannot demonstrate they have 
been illegally detained simply 
because they have been placed 
in a segregated unit, and such 
circumstances do not give rise 
to a false imprisonment claim.  
(See, e.g., Estate of Claude 
Brooks v. United States (9th Cir. 
1999) 197 F.3d 1245, 1248–
1249; Clark v. Michigan Dept. 
of Corrections (E.D.Mich. 
1982) 555 F.Supp. 512; Burton 
v. Scribner (E.D.Cal., Dec. 
21, 2006, No. CV F 05 1287 
OWW SMS P) 2006 U.S.Dist. 
Lexis 92407; Wilson v. Stolman 
(E.D.Cal., Apr. 11, 2006, 
No. 1:05-CV-00226-OWW-

SMS-P) 2006 U.S.Dist. Lexis 
18617; McLaurin v. Rubenstein 
(S.D.W.Va., Feb. 21, 2012, No. 
2:11-cv-00090) 2012 U.S.Dist. 
Lexis 38437.)  We concur 
with these decisions and hold 
that plaintiff has not stated a 
viable cause of action for false 
imprisonment.

   Accordingly, CLN readers 
should note the futility of filing 
civil actions for what amount 
to operational disputes with 
prison authorities.  Nonetheless, 
Babb’s story has a happy ending.  
In June 2013, 76-year-old Babb 
was found suitable for parole at 
his 11th hearing.

***

PELICAN BAY LIFER 
WINS GANG 

MIS-IDENTIFICATION 
CHALLENGE

In re Anthony Bean
CA3  Case No. C072465

 August 8, 2013

   Anthony Bean, sentenced to 
LWOP, challenged CDC’s 2010 
determination that he was an ac-
tive member of the Black Guerrilla 
Family (BGF) prison gang, fol-
lowing which he was transferred 
from CSP-SAC to Pelican Bay’s in-
famous SHU.  Prison regulations 
require that a gang validation must 
be premised on three independent 
sources of information (“source 
items”).  Although CDC relied on 
four source items, the Court of Ap-
peal determined that two of the 
source items fail to meet the regu-
lations.  Specifically, one source 
item, a report from the “debrief-
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ing” of a prison gang member, fails 
to refer to “specific gang related 
acts or conduct” by petitioner, as 
required by section 3378, subdivi-
sion (c)(8)(M).  Another source 
item, a book order form found in 
petitioner’s possession, is not sup-
ported by prison staff ’s articulation 
of why, “based on either the explicit 
or coded content,” the written ma-
terial is reliable evidence of associa-
tion or membership with the gang, 
as required by section 3378, sub-
division (c)(8)(C).  Accordingly, 
the court ordered CDC to vacate 
Bean’s gang validation decision and 
to cease housing him based on that 
validation. 

   Bean was denied on his 602 ad-
ministrative appeal.  He was subse-
quently denied habeas corpus relief 
in the superior court, when that 
court held that habeas corpus was 
not available to attack an adminis-
trative regulation based complaint.

   The court of appeal, however, re-
flected properly on the use of ha-
beas corpus in such matters.

As we understand the conten-
tion, respondent asserts habeas 
corpus does not lie as a remedy 
for respondent’s failure to com-
ply with its own prison gang 
regulation because gang valida-
tion is part of the prison clas-
sification process, which lies 
within CDCR’s responsibility, 
so that subjecting that process 
to judicial review would expand 
“the judiciary’s traditional role 
beyond that of protecting pris-
oners from decisions that vio-
late the prisoner’s constitutional 
or statutory rights.”  Respon-
dent cites no apposite authority 
in support of this novel conten-
tion, and ignores apposite au-
thority to the contrary. 
 
 In California state courts, 
habeas corpus lies to vindicate 
not only statutory or constitu-
tional rights, but also violations 
of administrative regulations.  
“Historically, the function of 
the writ of habeas corpus was 
to ‘releas[e] a person impris-
oned or restrained as a result 
of a void proceeding or juris-
dictional defect in the impris-

oning authority.’  
[Citations.]  The 
writ has been 
expanded to ad-
dress wrongful 
imprisonment 
even in situa-
tions in which 
jurisdiction is 
not lacking.  [Ci-
tation.]  [¶]  Ad-
ditionally, ‘ha-
beas corpus may 
be sought by 
one lawfully in 
custody for the 
purpose of vin-
dicating rights 

to which he is entitled in con-
finement.’  (In re Jordan (1972) 
7 Cal.3d 930, 932 [103 Cal.Rptr. 
849, 500 P.2d 873]; see, e.g., In 
re Davis (1979) 25  Cal.3d 384, 
387 [158  Cal.Rptr. 384, 599 
P.2d 690] [challenging lengthy 
administrative and disciplin-
ary segregation pending rules 
violation hearing]; In re Har-
rell (1970) 2  Cal.3d 675, 682 
[87 Cal.Rptr. 504, 470 P.2d 640] 
[addressing access to courts and 
conditions of confinement]; 
In re Riddle (1962) 57  Cal.2d 
848, 851 [22 Cal.Rptr. 472, 372 
P.2d 304] [alleging cruelty by 
prison guards].)  Those rights 
include not only statutory or 
constitutional violations, but 
also violations of administra-
tive regulations.  (See, e.g., In re 
Dannenberg (2005) 34  Cal.4th 
1061 [3  Cal.Rptr.3d 417, 104 
P.3d 783] [challenging Board 
of Prison Terms’s failure to ap-
ply its own ‘matrix’ regulations 
to parole-eligible inmates]; In 
re Van Geldern (1971) 5 Cal.3d 
832 [97 Cal.Rptr. 698, 489 P.2d 
578] [challenging regulation 
requiring inmate-authors to 
relinquish 25 percent of royal-
ties from published writings].)”  
(Gomez v. Superior Court (2012) 
54 Cal.4th 293, 309, fn. 10, ital-
ics added.) 
 
 “Penal Code section 1473, 
subdivision (a), provides: ‘Ev-
ery person unlawfully impris-
oned or restrained of his liberty, 
under any pretense whatever, 
may prosecute a writ of habe-
as corpus, to inquire into the 
cause of such imprisonment or 
restraint.’  Subdivision (d) of 
Penal Code section 1473 reads: 
‘Nothing in this section shall 
be construed as limiting the 

 BEAN- from pg 28



         Volume 9   Number 5 #53      October 2013CALIFORNIA   LIFER   NEWSLETTERTM

30

grounds for which a writ of ha-
beas corpus may be prosecuted 
or as precluding the use of any 
other remedies.’  The function 
of habeas corpus ‘has evolved 
from the traditional remedy for 
release of a prisoner to include 
a declaration of rights of a pris-
oner not entitled to outright re-
lease.  [Citations.]  The writ of 
habeas corpus may be used to 
secure fundamental rights of a 
person lawfully in custody.’  (In 
re Brindle (1979) 91 Cal.App.3d 
660, 669 [154 Cal.Rptr. 563]; see 
In re Riddle[, supra,] 57  Cal.2d 
[at p.] 851 [22 Cal.Rptr. 472, 372 
P.2d 304] [writ of habeas corpus 
can be used to protect ‘funda-
mental basic rights’ of prison-
ers].)  More recent cases have 
dropped the limitation to ‘fun-
damental’ rights, stating that 
the writ of habeas corpus can 
be used by inmates to address 
a deprivation of their ‘rights’ 
while in confinement.  (See In 
re Arias (1986) 42  Cal.3d 667, 
678 [230  Cal.Rptr. 505, 725 
P.2d 664], abrogated by statute 
on another point as recognized 
in Thompson v. Department of 
Corrections (2001) 25  Cal.4th 
117, 130 [105 Cal.Rptr.2d 46, 18 
P.3d 1198]; In re Davis[, supra,] 
25  Cal.3d [at p.] 387 [158  Cal.
Rptr. 384, 599 P.2d 690].)”  
(In re Garcia (2012) 202  Cal.
App.4th 892, 901-902 [habeas 
corpus lies as to inmate’s claim 
of violation of statutory rights 
under the Religious Land Use 
and Institutionalized Persons 
Act of 2000 (42 U.S.C. § 2000cc 
et seq.)].) 
 
 Respondent’s contention 
ignores the nearly century-long 
recognition that, in California 

state courts, habeas corpus lies 
to compel custodial officials’ 
compliance with state law im-
plicating conditions of confine-
ment as well as to correct depri-
vations of constitutional rights.  
As the Court of Appeal stated 
in 1920:  “We think that a per-
son may be said to be unlaw-
fully ‘restrained of his liberty,’ 
so as to be entitled to the writ 
of habeas corpus, when, though 
unlawfully in custody, he is de-
prived of some right to which, 
even in his confinement, he is 
lawfully entitled under the con-
stitution or laws of this state or 
the United States, the depriva-
tion whereof serves to make his 
imprisonment more onerous 
than the law allows, or curtails, 
to a greater extent than the law 
permits even in his confine-
ment, his freedom to go when 
and where he likes.”  (In re Rider 
(1920) 50  Cal.App. 797, 801, 
italics omitted; see also In re Fer-
guson (1961) 55 Cal.2d 663, 669 
[quoting Rider with approval, 
and adding:  “It thus appears 
that a writ of habeas corpus 
may be sought to inquire into 
alleged illegal restraints upon a 
prisoner’s activities which are 
not related to the validity of 
the judgment or judgments of 
incarceration, but which relate 
‘solely to a matter of prison ad-
ministration.’ ”].)  

   Not letting go of the Attorney 
General’s absurd contentions, the 
court further trashed her sugges-
tion that habeas corpus does not 
apply to Bean’s complaint.

Accordingly, the courts have 
regularly examined, via habeas 
corpus, California prison in-
mates’ claims of violation of 

statutory or regulatory law per-
taining to conditions of prison 
confinement.  (See, e.g., In re 
Cabrera, supra, 55  Cal.4th 683 
[evaluating inmate’s claim that 
CDCR misapplied and misin-
terpreted section 3378, the pris-
on gang validation regulation]; 
In re Jenkins (2010) 50  Cal.4th 
1167, 1182 [evaluating inmate’s 
claim that CDCR violated 
prison regulation in making a 
classification decision]; In re 
Young (2004) 32  Cal.4th 900 
[evaluating inmate’s claim of 
statutory entitlement to credit 
for performing a heroic act in 
prison]; In re Van Geldern, su-
pra, 5  Cal.3d 832 [evaluating 
inmate’s claim that a CDCR 
rule regarding royalty profits 
from published writings was 
inconsistent with state law]; 
In re Martinez (2013) 216 Cal.
App.4th 1141 [evaluating in-
mate’s claim that prison rule 
regarding obscenity was incon-
sistent with CDCR regulation 
regarding obscenity]; In re Fer-
nandez, supra, 212 Cal.App.4th 
1199 [evaluating inmates’ claim 
that CDCR violated section 
3378 by validating them as gang 
members without evidence of 
three source items]; In re Fur-
nace, supra, 185  Cal.App.4th 
649 [same]; In re Bode (1999) 
74 Cal.App.4th 1002 [evaluating 
inmate’s claim of entitlement to 
parole hearing transcript under 
state law]; In re Bittaker (1997) 
55 Cal.App.4th 1004 [declaring 
inmate’s statutory right to file 
habeas corpus petition with-
out complying with vexatious 
litigant statute]; In re Hamil-
ton (1996) 41  Cal.App.4th 926 
[evaluating inmate’s claim that 
CDCR violated state law regard-
ing surcharges charged inmates 
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on their purchases of handicraft 
materials].)
  
 Moreover, the distinction 
that respondent would have 
us draw between statutory and 
regulatory rights makes no logi-
cal sense.  As the Supreme Court 
explained in the context of CD-
CR’s gang validation regulation:  
“Section 3378 (the regulation at 
issue here) is a quasi-legislative 
rule promulgated by the CDCR 
to identify and manage inmates 
with a prison gang affiliation.  
Because the CDCR, like any 
agency granted this sort of sub-
stantive lawmaking power, is 
‘truly “making law,” [its] quasi-
legislative rules have the dignity 
of statutes.’ ”  (In re Cabrera, su-
pra, 55 Cal.4th at p. 688.)  

 Finally, we reject respon-
dent’s reliance on In re Johnson 
(2009) 176  Cal.App.4th 290 
(Johnson).  There, the court de-
nied an inmate’s claim that his 
disciplinary removal from his 
position as a prison chaplain 
clerk violated his right to due 
process.  (Id. at pp.  293-297.)  
Because the inmate’s contention 
was premised on a due process 
violation, and the court rejected 
that contention, the court prop-
erly denied the habeas corpus 
petition.  However, to the extent 
that dicta in Johnson suggests 
that an inmate may not chal-
lenge the prison’s violation of 
an administrative regulation via 
habeas corpus, we disagree for 
the reasons stated above. 
 The effect of section 3378 
is to preclude respondent from 
validating petitioner as a prison 
gang member unless there is ev-
idence of three source items in-

dicating petitioner’s gang mem-
bership.  Petitioner’s claim that 
evidence of three source items is 
lacking, i.e., that respondent has 
violated section 3378, is cogni-
zable via a petition for writ of 
habeas corpus. 

   Importantly, the court rejected 
the Attorney General’s assertion 
that the process due someone 
like Bean was solely procedural 
in nature, i.e., notice, and the 
right to be present at a hearing.

Respondent alternatively con-
tends that gang validation does 
not result in a due process viola-
tion because a validated prison 
gang member will not necessar-
ily be housed in the SHU, and 
even if the inmate is assigned to 
the SHU due process requires 
only notice and an opportunity 
to be heard and does not re-
quire judicial review.  Respon-
dent’s contention was recently 
rejected in In re Cabrera (2013) 
216 Cal.App.4th 1522.

 Moreover, respondent’s 
contention runs afoul of author-
ity holding that an unsupported 
CDCR gang validation deci-
sion violates an inmate’s right to 
due process and is accordingly 
subject to judicial review under 
the “some evidence” standard 

of review.  (See, e.g., In re Ca-
brera, supra, 55 Cal.4th at p. 692 
[“[w]hether the evidence is suf-
ficient, under the regulation as 
properly construed, to uphold 
the validation of Cabrera as a 
gang associate, and whether the 
validation and placement in the 
SHU otherwise violates any of 
Cabrera’s rights, is for the Court 
of Appeal to decide on remand 
in the first instance”]; In re Vil-
la (2013) 214  Cal.App.4th 954, 
962 [due process is satisfied if a 
prison gang validation decision 
is supported by some evidence]; 
In re Fernandez, supra, 212 Cal.
App.4th at p.  1207 [CDCR did 
not dispute that due process 
compels court review of a gang 
validation decision pursuant to 
the “some evidence” standard]; 
In re Furnace, supra, 185  Cal.
App.4th at p.  659 [due process 
satisfied if gang validation deci-
sion is not “arbitrary, capricious, 
irrational, or an abuse of . . . dis-
cretion,” i.e., if it is supported by 
“some evidence”]; see also Cas-
tro v. Terhune (9th Cir. 2013) 
712 F.3d 1304, 1314 [“Due Pro-
cess guarantees [an inmate] that 
the evidence used to validate 
him [as a prison gang member] 
meet the ‘some evidence’ evi-
dentiary standard”].) 

 In any event, we reject the 
premises of respondent’s argu-
ment.  First, although a gang 
validation decision does not 
necessarily result in the inmate’s 
transfer to the SHU (see § 3378, 
subd. (d)), there is no dispute 
that in this case petitioner has 
been assigned to the Pelican Bay 
State Prison SHU, based on his 
validation as a BGF prison gang 
member. 
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 Second, respondent’s con-
tention that due process re-
quires only notice and a written 
decision in the context of gang 
validation decisions, and pre-
cludes judicial review via ha-
beas corpus, is premised on re-
spondent’s misunderstanding of 
Wilkinson v. Austin (2005) 545 
U.S. 209 (Wilkinson).  There, the 
United States Supreme Court 
held that an inmate’s placement 
in Ohio’s “Supermax” prison 
imposes atypical and signifi-
cant hardship on the inmate 
in relation to the ordinary in-
cidents of prison life, and con-
sequently gives rise to a liberty 
interest protected by the Due 
Process Clause of the Four-
teenth Amendment.  (Wilkin-
son, supra, at pp. 213, 221-224.)  
This is so because Supermax 
confinement involves solitary 
confinement for 23 hours per 
day, is indefinite with only an-
nual review, and disqualifies an 
otherwise eligible inmate for 
parole consideration.  (Id. at 

pp.  223-224.) After concluding 
the inmate’s confinement gave 
rise to a liberty interest, the 
United States Supreme Court 

considered only the question of 
what procedural due process is 
required during the decision-
making process as to an inmate 
placed in the Supermax prison.  
(Id. at pp. 224-229.)  The Court 
did not directly address the 
question whether due process 
compels judicial review of Su-
permax confinement decisions.  
But, the Court necessarily as-
sumed that judicial review of 
such confinement is required, 
in stating:  “If an inmate were 
to demonstrate that the New 
Policy [i.e., the decisionmaking 
procedures] did not in practice 
operate in this fashion, result-
ing in a cognizable injury, that 
could be the subject of an ap-
propriate future challenge.  On 
remand, the Court of Appeals, 
or the District Court, may con-
sider in the first instance what, 
if any, prospective relief is still a 
necessary and appropriate rem-
edy for due process violations 
under Ohio’s previous [deci-
sionmaking] policies.”  (Id. at 
p. 230.) 
 
 Most significantly, the Su-
preme Court in Wilkinson did 
not address, let alone question 
or distinguish, its prior decision 
in Superintendent v. Hill, supra, 
472 U.S. 445, that due process 
compels that a prison decision 
implicating an inmate’s liberty 
interest be subject to judicial re-
view to determine whether the 
decision is supported by “some 
evidence”:  “In a variety of con-
texts, the Court has recognized 
that a governmental decision 
resulting in the loss of an im-
portant liberty interest violates 
due process if the decision is 
not supported by any evidence.  
[Citations.]  Because the written 

statement mandated by Wolff [v. 
McDonnell (1974) 418 U.S. 539] 
requires a disciplinary board 
to explain the evidence relied 
upon, recognizing that due pro-
cess requires some evidentiary 
basis for a decision to revoke 
good time credits will not im-
pose significant new burdens on 
proceedings within the prison.  
Nor does it imply that a disci-
plinary board’s factual findings 
or decisions with respect to ap-
propriate punishment are sub-
ject to second-guessing upon 
review.”  (Id. at p. 455.)  

   The court went on to review the 
factual merits of the case, and 
found that there was not suffi-
cient evidence to support CDC’s 
determination.  Accordingly, the 
court ruled

The Department of Corrections 
and Rehabilitation is directed 
to vacate petitioner’s 2010 gang 
validation decision, which vali-
dated petitioner as a member 
of the Black Guerrilla Family 
(BGF) prison gang, and is fur-
ther directed to (1) report the 
expungement of petitioner’s 
2010 validation to all gang-
related enforcement databases 
and clearinghouses to which the 
original validation was reported 
previously and (2) cease hous-
ing petitioner based on the 2010 
gang validation.

   CDC prisoners housed unfairly 
as “gang affiliated” should study 
this unpublished case for points 
on how, or whether, to attack 
their own situations in court.

  ***
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POLITICS

SB 260 OFFERS JUVENILES 
SENTENCED AS LIFERS 

NEW HEARINGS

After much debate and many amendments Sen. 
Loni Hancock’s (D-Berkeley) bill to allow special 
consideration hearings for lifers sentenced as 
juveniles finally passed both houses of the legislature 
and was signed Sept. 16th by Gov. Brown.  Although it 
is no get-out-of-jail-easy bill, SB 260 does require the 
Board of Parole Hearings to convene a somewhat 
different parole hearing for those who fall under its 
guidelines, hearings that will more comprehensively 
take into account their youth and mitigating 
circumstances.

Under the provision of SB 260 a Youth Offender 
Parole Hearing would be held at various stages of 
a prisoner’s sentence, depending on the life crime, 
but would always “require the board, in reviewing 
a prisoner’s suitability for parole, to give great 
weight to the diminished culpability of juveniles as 
compared to adults, the hallmark features of youth, 
and any subsequent growth and increased maturity 
of the prisoner in accordance with relevant case law.”  
Further, the bill specifically requires “in assessing 
growth and maturity, psychological evaluations and 
risk assessment instruments, if used by the board, be 
administered by licensed psychologists employed by 
the board and take into consideration the diminished 
culpability of juveniles as compared to that of adults, 
the hallmark features of youth, and any subsequent 
growth and increased maturity of the individual.”

Family, friends, including school personnel, faith 
leaders and other member of community groups who 
knew the prisoner either at the time of the crime or “or 
his or her growth and maturity since the commission 
of the crime to submit statements for review by the 
board.”  Originally the bill would have allowed such 
representatives to appear at the hearing, but this 
language was changed due to opposition.  

SB 260 also requires some new actions by the BPH, 
directing the board “to meet with those inmates, 
including those who are eligible to be considered for 
parole pursuant to a youth offender parole hearing, 
during the 6th year prior to the inmate’s minimum 
eligible parole release date. The bill would also 
require the board to provide an inmate additional, 
specified information during this consultation, 

including individualized recommendations regarding 
the inmate’s work assignments, rehabilitative 
programs, and institutional behavior, and to provide 
those findings and recommendations, in writing, to 
the inmate within 30 days following the consultation.”  
This provision will, hopefully, provide what lifers have 
long asked for, a road map of what the board wants 
them to accomplish.

But, while these specifications of SB 260 may provide 
some special considerations for lifers sentenced 
as youths, they will still have to wait a considerable 
period of time before availing themselves of the 
special hearings.  Under the bill’s provisions those 
sentenced to a life term of less than 25 to life would 
have a hearing under SB 260 perimeters during their 
20th year in prison; for those with a sentence of more 
than 25 to life the hearing would be held in their 25th 
year of incarceration.  
There is even a bit of relief for those sentenced to 
lengthy determinate sentences.  Those prisoners 
could receive a youth offender parole hearing after 
15 years.  And there are certain prisoners who will 
not be able to benefit from SB 260; those sentenced 
under Three Strikes, Jessica’s Law or those with an 
LWOP sentence will be not be reviewed. However, 
prisoners sentenced to LWOP as a juvenile may seek 
relief under SB 9, passed and signed last year.

Just how these youth offender review hearings will 
be merged within the regular parole hearing schedule 
and cycle is yet to be decided, although the law will 
not go into effect until January 1, 2014.  Sources in 
the BPH tell us the board administration is currently 
assessing the provisions of SB 260 and the parole 
calendar.  

They hope to have a draft administrative directive 
that will lay out the process and procedures for youth 
review hearings, available for first public review and 
comment at the BPH Executive Meeting in October or 
November.  There will certainly be comment on any 
proposed procedures, as SB 260 was opposed in its 
journey through the legislature by district attorneys, 
law enforcement agencies and victims’ rights groups.  

Life Support Alliance was among many groups, 
including the ACLU, Human Rights Watch and the 
Prison Law Office, that supported the passage of this 
bill.  We will be in attendance at the BPH meeting 
and will certainly be prepared to speak up for the fair 
administration of SB 260.
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A LITTLE MORE TALK 
BY NO MORE EXPORTS

In yet another example of patience of Biblical 
proportions the three federal judges who have, for 
years now, been telling California it must reduce its 
prisoner population, threw Gov. Jerry Brown a small 
bone in the dispute, while at the same time quashing 
his plans to play hide-the-inmate with prisoners. 

Facing a self-admitted unreachable deadline of Dec. 
31 to reduce the prison population to what the court 
has said is a minimal constitutional level, Brown’s 
government had requested a 3 year postponement 
of that deadline while new plans and programs were 
investigated and implemented.

The three judges, in a short and not-so-sweet ruling 
in late September said OK, we’ll give you a delay.  
Not 3 years, but 27 days, until January 27, 2014.  Oh, 
and by the way, while you have an extra 3 weeks or 
so to figure out how to move inmates out of California 
prisons, you can’t continue to do that by simply 
shipping them out of state. 

Several thousand prisoners had already been 
identified as ripe for export to private prisons in 
other states, much to the consternation of prisoners, 
families and attorneys.  But the courts put a stop to 
that, ordering the state not to ship anyone else out of 
state.

Brown and Senate Pro-Tem Darrell Steinberg had, 
earlier in September, reached an agreement on 
how the state would try to meet the deadline without 
releasing any prisoners from state lock up before the 
end of their sentence, or the so-called ‘early release.’  
Let it be noted, that as of the date of the recent 
deadline postponement, not a single state prisoner 
had been released early.  

The compromise between Brown and Steinberg 
evolved into SB 105, passed late in the legislative 
session and calling for a three year period in which 
the state would ‘solve’ the population crisis by sending 
inmates to a variety of institutions, all different from 
state custody in name only.  These included the re-
activation of some closed CDC sites, private prisons 
out of state and contracts with various localities to 
house state prisoners.  Significantly, these transfers 
to these miscellaneous lock ups, would be made 
without the agreement of prisoners.

It would also authorize expenditure of up to $315 
million from the state’s general fund or reserves to 
accomplish basically any measures to prevent the 
early release of any inmates.  SB 105 basically pulls 
out all stops and cautions, allowing environmental 
rules to be suspended, allow the CDCR secretary 
virtual carte blanche in entering into agreements with 
localities or agencies to provide prison facilities.  

The bill would also allow the state to spend part of 
that $315 million on rehabilitation programs.  In order 
to do all these slight-of-hand moves, Steinberg’s bill 
requested the judges suspend their deadline for 3 
years in order to give the remedies and the rehab 
programs time to work.

In addition to giving the state only a few extra days 
the judges are requiring both sides of the litigation, 
the state and attorneys for prisoners, to meet and 
confer with 1st Appellate District Judge Peter Siggins 
and report the results of these meetings to the 3 judge 
panel by October 27 in the hope of finding a “durable 
solution” to the problem.  Prison Law Office attorney 
Don Spector, who has been litigating the suit, said the 
one month delay was “not really significant,” noting 
the legal wrangling had been going on since 2007.  
“One month to figure out if we can get a sustainable 
solution to this whole program is well worth it, in my 
opinion,” he said.

Prisoner attorneys and advocates have opposed 
transferring more inmates out of state because it 
wreaks havoc with prisoner programming and families 
and makes transitioning back into communities more 
difficult.  Transfers to private prisons within California 
or available county jail cells can be among the 
discussion points, according to the order.

The three federal judges directed the parties to 
concentrate their attention on the status of Three 
Strikes inmates, elderly and infirm prisoners, those 
being held on immigration violations, juveniles and 
those on the so-called “Low Risk List,” prisoners 
the judges have indicated they feel can be released 
before their full sentences have been served without 
endangering public safety.

The attention of all sides now turns to the report that 
will be issued Oct. 21 following meetings with both 
sides of the litigation and Judge Siggins.  The timing, 
terms and outcome of the population cap battle may 
be nearing the final act.

POLITICS from pg. 33
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LSA News

CIW LONG-TERMERS TOP THE LIST!

Life Support Alliance received a huge boost in resources recently when the Long-Termers Organization 
at California Institute for Women (CIW) made us the beneficiary of their favor, donating proceeds 
from their food sale to LSA.  And what a boost!  The ladies at CIW lifted our spirits and our finances 
by a whopping $2,957.63.

LSA has long depended on donations, subscriptions, volunteers and the pockets of our organization’s 
officers to keep moving forward.  And while our supporters have been generous and dependable in 
their assistance, this gratefully received gift from long-timers at CIW represents the largest single 
donation LSA has received.

What can we do with this money?  Fund shared office space for a year, fund our website for a year, 
facilitate our trips to various prisons to observe parole hearings, purchase office supplies, cover 
printing costs, help underwrite family and prisoner seminars, and on and on.  If there’s one thing we 
at LSA can do, it’s make the most of our resources.

As much as we appreciate all donations to our cause, those from prisoners hold a special meaning 
for us, as we understand the limited resources available to prisoners and sacrifices these donations 
represent.  So this generosity from the ladies at CIW is over the top and we are overwhelmed.  

Just a thank you doesn’t seem adequate, so we’ll show our appreciation by continuing to do all we 
can for the lifer cause.  Last February we were privileged to speak to the members of the Long 
Termers and other prisoners at CIW, to bring them the latest news, observations and information.  
We hope to be able to make that trip and visit again in 2014, and then we can express our thanks and 
appreciation in person.

Thank You, Long Termers Organization and ladies at CIW! 
 Your help will benefit so prisoners in so many ways!  
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LSAEF LIFER FAMILY 
                                 SEMINAR IN OAKLAND

Life Support Alliance Education Fund’s (LSAEF) third seminar 
for lifer families, held Oct. 5 in Oakland, brought together nearly 
50 inmate family members with advocates, legal minds and 
even former lifers to learn about the parole hearing process, 
what it takes to be found suitable and how families can help.  
Attendees walked away from a full day of presentations 
and handouts with a new supply of information on the latest 
developments in the BPH, new laws and possibilities.

Attorney Michael Beckman, former lifer and paralegal John 
Dannenberg, recently released lifer David Sloane spoke along 
with LSAEF founders Gail Brown and Vanessa Nelson-Sloane.  

All involved felt the day was a 
success, with many positive 
comments about the presenters 
and information provided.  “Just 
fantastic,” “I received so much 
information,” and “…it was 
really, really helpful” were a few 
of the responses from those at 
the seminar.  

Topics ranged from how parole 
hearings work, how to help 
prisoners put together a good 
parole packet and how to 

                                                                    
connect to the board during a hearing.  Also discussed were new 
legislative bills and laws, any effects of the population cap battle 
on lifers and some of the challenges faced when coming home on 
parole.

Other seminars are in the planning, with a return to Southern 
California expected in early 2014.  Seminars in various parts of 
the state will be announced as plans firm up. LSAEF is the only 
advocacy organization holding educational sessions for lifer families 
on the topics of parole, suitability and success on release.  

John Dannenberg

David Sloane

Attorney Michael Beckman

LSA News from pg. 35
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GETTING OUT?.....
LSA IS STILL HERE FOR YOU

Life Support Alliance was fortunate recently to 
participate in an unprecedented training session held 
for parole agents and supervisors of the Division of 
Adult Parole Operations (DAPO) and interested 
members of several branches of government. 

 Through the invitation and 
collaboration of Dan Stone, 
recently confirmed Director of 
DAPO, LSA was able to help 
present a new perspective of 
lifers to those in attendance.

As more lifers parole many 
parole agents are finding for 
the first time they have lifers 
in their case load and many, 
having had little experience 

with this population, do not appreciate the low 
recidivism and diminished problem rate lifers present.  
The training day was an opportunity for agents and 
others to hear about the characteristics of lifers from 
a cadre of professionals who know and work with 
this population, as well as from some paroled lifers 
who are not only successfully reintegrated into the 
community, but are emblematic of the ‘give back’ 
propensity of paroled lifers.

Board of Parole Hearings Executive Director Jennifer 
Shaffer and Chief Legal Counsel Howard Moseley 
explained the parole process, including the rigorous 
examination of the individual’s risk potential that is 
made before a parole date is granted.  As Moseley 
summed up, in order for a lifer to be found suitable 
for parole a determination of no current risk of danger 
has already been made by the BPH panel.

CDCR psychologist Dr. Kathleen O’Meara, Northern 
Regional Mental Health Director, delineated the 
change in thinking and mind set lifers achieve prior 
to being found suitable.  She spoke to the change in 
values paroled lifers have effectuated and their need 
to ‘give back’ after release.

Paroled lifer John Dannenberg, subject of the iconic 
In Re Dannenberg, now a successful paralegal and 
contributor to CLN, spoke of the apprehension of 
many paroled lifers about that the suppression of 
prison continue will under parole.  He emphasized 
the parole agents’ goal should be the successful 
reintegration into society of the lifer and agents 
should assist them in making the right decisions and 
offer a path and incentives toward final discharge of 
parole.

Bill Lane, reentry specialist and former director of 
Sacramento Community Based Coalition reentry 
programs, noted most paroled lifers are “hyper 
vigilant” about wanting to do the right thing and urged 
agents to use lifers’ skills to the benefit of newly the 
paroled and the greater society.  Lane noted lifers 
no longer have a criminal mindset, having worked 
through those issues prior to parole and already 
think differently than the average parolee. 

Paroled lifer David Pack spoke on the reconciliation 
and counseling tools many lifers acquire, either 
formally or informally, during their often decades 
in prison and urged agents and supervisors to use 
those skills among those parolees who might be 
struggling.  He also suggested these same skills and 
lifers’ credibility with other prisoners could be used 
in jails, youth facilities and half-way houses to the 
benefit of both the paroled lifer and the community.

CSP-Solano Warden Gary 
Swarthout and Assistant 
Warden Kim Young discussed 
the use of lifer-driven programs 
in Solano that have resulted 
in calmer yards with fewer 
assaults and complaints.  Young 
indicated one yard at Solano, 
the beneficiary of several new 
lifer- driven programs, saw a 

25% reduction in the issuance of 115s.

Swarthout outlined how lifers often mentor new, 
younger, impressionable inmates and are often the 
‘rudder’ of stability within a prison.  Swarthout urged 
agents to embrace a change of culture to do what’s 
right and said we all owe it to ourselves and society 

Dan Stone

Gary Swarthout
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to do the research on what is the right thing and not 
simply continue to use conventional thought, which 
is often outdated and simply wrong.

Millicent Tidwell and Rodger Meier of CDCR’s 
Rehabilitative Programming Division spoke on new 
programming aimed at long 
term offenders (lifers), what 
the programs are, when they 
hope to see implementation and 
how they will operate.  These 
programs are being planned for 
lifers not yet found suitable and 
for those released on parole.  
LSA is a member of the CDCR’s 
Director’s Work Group on Long 
Term Offender programming 
and will present the lifer case at 
all meetings of this group, with 
reports to our readers to follow.

In summary, LSA has expanded its role in the lifer 
world, to include issues relating to lifers on parole.  
These include procurement of travel passes, parole 
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agent operations and expectations and even 
discharge of parole after delineated time periods.  
Dan Stone has been commendably open minded 
about discussing these issues and looking to ways 
to make lifers even more successful on parole and 
the parole experience itself less a continuation of 

custody than a reentry into 
society and life.

While our focus remains 
on helping lifers be found 
suitable, we are now 
extending our work and 
attention to those lifers 
who have already achieved 
parole and are working 
hard to reclaim their lives.  
We continue to be the 
representative for lifers and 
their families in Sacramento 

and we extend our thanks to Mr. Stone for his 
receptiveness to new ideas and attitudes.  

“Above all, don’t lie to yourself... the man who lies to himself and 
listens to his own lie comes to the point that he cannot distinguish 

the truth within him, or around him, and so loses all respect for 
himself and for others. And having no respect, ceases to love.”

Fyodor Dostoyevsky, The Brothers Karamazov
(Also author of Crime & Punishment, The Idiot)
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HEADS UP: ‘NEW AND IMPROVED’ 
HCR-20 TEST IN FAD TOOLBOX

Life Support Alliance and many other prisoner 
advocates and clinical psychologists have long been 
concerned with the psychological evaluations inflicted 
on lifers by the Board of Parole Hearing’s contingent 
of pet clinicians known as the Forensic Assessment 
Division (FAD).  Recently, new questions came to 
mind when Dr. Cliff Kusaj, head conjurer of the FAD, 
informed the BPH that beginning in January, 2014 the 
FAD would begin using new version of the HCR-20 risk 
assessment test.

The ‘new’ version, dubbed the 
HCR-20 V3 (for version 3) is, 
according to Dr. Kusaj, “based 
on evolving theories” (though 
undesignated by the doctor) 
and contains “widespread 
changes away from the multi-
axial system.”  Dr. Kusaj 
told the board the new test 
is based on studies of many 
types of individuals, including 
those in prison, on probation 
and in institutions, apparently 
mental institutions.  However, 
lifers in particular and uniquely were not mentioned.

This has long been the concern of many, including 
LSA; that the applicability of the HCR to lifers, which 
are a unique group and far different from the prisoner 
population as a whole, has never been studied or 
verified.  Nevertheless, Dr. Kusaj maintained the new 
test has a “robust” general application.  

The new test is, according to Dr. Kusaj, a better 
instrument because it connects the relevance of risk 
factors, provides structure for risk judgments, adds 
several sub-items for the evaluation of complex risk 
factors, provides better definition of all factors and 
provides better clarity and reduced redundancy with 
other tests.  In keeping with these reported new 
improvements, it appears the new HCR-20 may oust 
the PCL-R as a test used by the FAD.  

All these changes bring to mind several questions, 
none of which we were able to pose to Dr. Kusaj.  First 

and foremost, if this new version is so superior to the 
former version, what of those evaluations already done 
under the previous, allegedly inferior test?  Is there an 
accuracy index or some method by which evaluations 
done under the old test can be checked for relevance?  
If the new test will be in use beginning in January, are 
FAD agents using the older version for evaluations 
scheduled between now and then?

And although Dr. Kusaj maintained the new test provided 
more transparency it appears there is still a great deal 
of mystery and covertness about it.  There is no manual 
or commentary readily available, and the few websites 

that purport to provide information 
are more marketing tools to sell the 
product than to inform.  

And while we have repeatedly 
expressed our concern regarding 
many of the tests used in FAD 
evaluations (among other aspects 
of the FAD) we have always been 
condescendingly assured these 
so-called insturments were all of 
superior relevance, applicability 
and reliability.  So it is with 
considerable interest that we note 
a paragraph form a website selling 

the new HCR-20, which suggests “[N]ot all HCR-20 
users are trained to administer the PCL-R or PCL:SV. In 
addition, the PCL-R and PCL-SV may not be validated 
or appropriate for use with specific sub-groups of 
patients, and users may deem it more appropriate to 
use other diagnostic criteria, such as those in the DSM 
or ICD.”

The training of those administering the tests and the 
relevancy and appropriateness of FAD test to the lifer 
sub-group of prisoners has long been of acute concern.  
And, despite the many assurances that the FAD knew 
what it was doing and was appropriately trained and 
using the most accurate tests, it now seems our 
concerns were well-founded.

We will continue to try and obtain additional 
information on the new HCR-20 and other FAD 
actions.  It’s an uphill battle through fog and an 
obstacle course.

BPH
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REQUESTS TO WAIVE, STIPULATE OR 
POSTPONE HEARING

If requested at the hearing, 
discussions must be on record.

In an effort to comply with California Code of 
Regulations (CCR) that any waiver, stipulation of 
unsuitability or postponement of parole hearing 
made at the hearing is actually being made by the 
inmate the Board of Parole Hearings has developed 
an administrative directive which advises the board 
members to be certain any such discussions are 
captured on the official transcript of the hearing.  The 
directive notes that any such requests made the 
week of the hearing are to be resolved by the hearing 
panel.

The directive specifies that “The rights and interests 
of all persons properly appearing before a Board of 
Parole hearings life parole consideration hearing 
are best served when hearings are conducted as 
scheduled,” meaning hearings should be held. But in 
those instances when one of the above methods of 
delay of a hearing is requested the directive lays out 
the procedure.  

In most cases such requests are to be made 45 days 
in advance of the hearing. The entire 3-part directive 
addresses various situations and procedures; this 
report deals only with those instances wherein the 
prisoner makes his/her request within the week of or 
the day of the hearing.  

When requests are made within that time frame the 
directive cites the CCR in that “A record (a verbatim 
transcript, tape recording or written summary) shall 
be made of all hearings.”  In order to comply the 
Board’s directive advises the parole panel to “ensure, 
to the extent possible, that the inmate is present for 
any discussion regarding the request,” and further 
directs that such discussions are held on record.  
The decision resulting for these discussions is not 
to be reached until the panel has conducted an ADA 
(Americans with Disabilities Act) review.

The panel is also to determine that the request is made 
voluntarily.  If the prisoner is not available to engage in 
this discussion the panel is then directed to review the 
request with the inmates’ attorney.  Also contained in 
the document are questions to determine the reason 
for the request, if it is made under the influence of 
medication or coercion and if the inmate understands 
the ramifications of the request.  

If your attorney suggests or encourages you to 
request a delay of your scheduled parole hearing the 
day of the hearing be certain you know and agree 
with the reasons for the request and that either you or 
your attorney discuss the request with the board.  As 
this discussion will be part of the official record, via 
transcripts, if your request is granted, you as entitled 
to a copy of the transcript.

The entire 3-part directive is encoded as Administrative 
Directive No. 2013-03 A-C.
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Katz’ objections to parole, aside simply from the possibility of a 
lifer going home, was based on the fact that Katz has maintained 
his innocence and the DA’s office assumed Katz would serve 
“closer to life” than the time served. (Churchwell served about 
15 years)

Robert Dana was granted a recommendation for compassionate 
release, the board noting he would be released and receive 
treatment for his terminal illness in Nevada, where his daughter 
resides.

Thornton Gillis, who had several friends and family speak 
passionately in support of his compassionate release, was 
denied that opportunity.  This was the second time Gillis had 
been refused that recall of sentence recommendation.  In the 
first instance the board felt the location to which he would parole 
was not sufficient to protect public safety.  

Gillis’ wife went to exceptional lengths to solve that dilemma, 
relocating her residence to a remote location, reportedly 5 
miles from neighboring homes.  The board, however, citing 
“conflicting information presented suggesting the possibility of 
unsupervised access to children” and a reported “misconduct” 
incident in 2012 involving prescription medication” constituted 
sufficient reason to retain Gillis in prison.  

Pete Hernandez’ May suitability finding was vacated by the 
board, after a majority of the panel disagreed with the original 
parole panel.  Hernandez’ case was referred to the entire board 
by the Governor and will now be reheard in a de novo, or new 
hearing.

Ronald Lund, whose parole grant was referred to the board by 
the Governor, will be granted parole, as decided by the original 
panel in May.

BPH  from pg. 40

EN BANC DECISIONS, 
AUGUST AND SEPTEMBER

In August the Board of Parole Hearings was in a denying mood, 
nixing two of three parole issues before them for en banc 
consideration.

Adrianne Kilgore was denied parole following an en banc 
consideration as a result of a tie vote at her June hearing.  
The board cited what they termed her “manipulative behavior,” 
although Kilgore had acknowledged that behavior in the 
commission of her life crime.  The commissioners bolstered 
their decision by noting the psychologist opined she exhibited a 
high propensity for psychopathy and moderate risk for violence.

Steven Mondares was denied compassionate release, based 
on the board’s conclusion that his remaining degree of mobility 
and history of violence toward women still constituted a threat, 
despite “physicians’’ conclusion that Mondares has 6 months 
or less to live.

Cesar Soto received the only nod from the board, when they 
affirmed his February grant of parole.  Soto’s case had been 
referred to the board from the Governor.  The board reaffirmed 
they felt Soto no longer posed a danger to the public and noted 
his parole plans to Mexico are viable.
In September the board was only slightly less sanguine about 
their en banc cases, granting relief to just over half of those 
before them.  

Luis Cardin was referred for recall of sentence (compassionate 
release) due to a terminal illness and his plans for release into 
the care of his sister in Los Angeles, citing he would not pose 
a threat to public safety.  The L.A. DA’s office in the person of 
Alexis De la Garza, opposed the release, saying she felt Cardin 
had not received enough therapy and despite the fact Cardin is 
under an ICE hold his plans include residing with his relative in 
Mexico for the duration of his life.

Marvin Chaplin, however, was denied the same 
recommendation, the board deciding that a “display of violence” 
in 2012 could pose a safety danger and his prospective plans 
to live in Section 8 housing was not viable due to his felony 
conviction.

Richard Chiamulon will receive a new hearing for the sole 
purpose of recalculating his parole release date.

Richard Churchwell, whose case was added to the board’s 
consideration at the last minute at the behest of LA County DA 
Katz, saw his February parole date upheld, despite a referral 
from the Governor’s office and shrill opposition from Katz.  Katz 
was successful in his appeal to have Churchwell’s situation 
included in the board’s consideration at the last minute because 
the prisoner was scheduled to be paroled in mid-September.  
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LATEST BPH STATS SHOW 
CHANGE IN PAROLE OUTLOOK 

According to statistics recently compiled by the 
Board of Parole Hearings there are currently some 
35,250 lifers in the California prison population; 
that represents about 20% of the current prison 
population of 125,000.  Of those, 9,499 are included 
in the board’s calendar, which means they are within 
12 months of or past their MEPD.  The average age 
of lifers in the BPH calendar is 45, a bit older than the 
average age of prisoners in general, at 38.

In line with the prisoner population, where women 
represent about 4.7% of prisoners, in the BPH 
calendar women account for 4.3% of those awaiting 
hearings.  In 2012 the board scheduled 4,760 
hearings, 830 of which were initial hearings.  Although 
there are no firm figures available the best research 
indicates parole is granted at initial hearings less 
than 4% of the time, at least in data available for the 
first seven months of 2013. On average, an inmate is 
granted parole at his/her 7th parole hearing.

In calendar year 2012 the BPH made 670 findings 
of suitability, or a grant rate of about 17%.  Governor 
Brown reversed approximately 18% of those grants 
in 2012.

And while this number is surely not where we 
would like to see it, or believe it could and should 
be, we need to keep perspective on the numbers. 
Ten years ago, in 2003, the board held 4,478 parole 
hearings and gave only 168 grants; a grant rate of 
3.8%.   Nearly the same number of hearings in 2012 
resulted in nearly 4 times the number of grants.

Even 5 years ago, in 2008, a total of 6,883 hearings, 
30% more than in 2012, resulted in only 293 grants, 
less than half the number found suitable last year.  
By the time Life Support Alliance was formed, in 
2010, the grant rate had risen to about 8.8% with 
2011 grants coming in at a rate of 11.5%.  

At present, best indications are that over 1,200 former 
life term prisoners are on parole in California.  Times 
are changing and so are opportunities for lifers.  It 
still is not easy to be found suitable for parole, but 
more and more it is possible, if lifers are prepared 
and ready to articulate their change to the board.  

RECONSIDERATION OF GRANT PROCESS
Following is a series of flow charts detailing the process and procedure when a parole 
suitability grant is reconsidered for rescission by the Board of Parole Hearings.  These 
charts cover the various ways such a rescission hearing can be triggered and the 
actions following.

- Chart 1 deals with a rescission hearing based on errors in the parole process 
discovered by the Board’s legal team during their initial review of the grant and 
before the finalization date.

- Chart 2 refers to the hearings held after the grant date has become final. 

- Chart 3 outlines what happens if new information comes to the attention of the 
board after the grant is final; 

- Chart 4 deals with a rescission hearing based not on new information but on fun-
damental (legal) error or governor referral.  

- Chart 5 shows the process when a new prosecution, after a final parole grant, is 
in process.
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BITS AND PIECES
An inmate who lost an eye in 2008 as a result of poor medical care at Chico has 
settled with the state for $585,000 in damages.  As part of the suit Frank Lucero 
agreed to drop the prison doctor, who still works as a physician at Chino, from the suit 
to avoid the involvement of the state medical board.

Lucero suffered from glaucoma, which causes increased pressure within the eye.  
He alleged that prison officials removed his pressure relieving medication, causing 

a buildup of pressure within his eye that resulted in a burst cornea.  He further claimed officials failed to 
provide him with timely and adequate treatment.

Lucero was initially taken to an outside hospital, but returned to the prison for two weeks before surgeons 
removed the eye.  They also removed the connective tissue in the eye that would have been required for a 
successful transplant. Lucero, who wears a prosthetic eye, now lives in Arizona.  

Frank Lucero was in the state prison at Chino in 2008 for a parole violation when pressure inside his eye, 
which was stricken with glaucoma, caused the cornea burst. He alleged that prison officials had taken away 
his pressure-relieving medication and had failed to send him to see an eye doctor despite growing pain.

Joyce Hayhoe, medical spokesperson commented, “We reviewed the care provided to this patient by our 
physicians and our review concluded there was no malpractice involved.”   Apparently another example of 
what Gov. Brown has called “gold plated” medical care for prisoners.

Although recent court decisions have put a stop to the state’s plans to transport inmates to out 
of state private prisons the The Geo Group and the Brown administration have signed deals 
to house up to 1,400 inmates in two lower-security prisons in Adelanto (30 miles North of San 
Bernadino) and McFarland (15 miles North of Bakersfield).  With the new deals, Geo said the 
contracts total $30.7 million annually for the next five years.

About 140 jobs that will be created at the Desert View Modified Community Correctional Facility in Adelanto.  
The state has currently has contracts for 8,500 prisoners in private prisons in other states.

Solano State Prison recently became the seventh state prison to see the opening 
a newly remodeled dental clinic, completing the first phase of a conversion that the 
CDCR says will encompass 23 prisons by the end of next year.  

The make-overs are required under the Perez class action lawsuit and have 
already been completed at CIW, Lancaster; Mule Creek State Prison; CMF; CTF 
and Folsom State Prison. 

Changes include additional sanitary facilities to control infections; increased electrical capacity, counter 
and floor space; enlarged storage areas; reconfiguring space and updating or replacing dental chairs and 
adding Panoramic X-ray machines to meet industry standards.  By mid-2014 improvements are expected 
to be completed at Calipatria, California Correctional Center, California Correctional Institution, Centinela, 
Chuckawalla Valley State Prison, DVI, Ironwood State Prison, North Kern State Prison and Sierra 
Conservation Center.

CDCR  
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Completion of dental clinic upgrades at the last seven prisons, Avenal; CCWF; CIM; California State Prison, 
Corcoran; Pelican Bay; Richard Donovan Correctional Facility and Valley State Prison, is expected by the 
end of 2014.

“CDCR continues to demonstrate its commitment to providing quality health 
care, including dental treatment to California inmates,” said Dr. Diana Toche, 
Undersecretary for Administration & Offender Services.  “This has been a long road 
but it has been rewarding to see how well this plan has been implemented and how 
inmate patients are benefiting from this hard work.”  

Perhaps the new facility will prevent a repeat of a recent incident at Solano when 
an outside stakeholder group had to intervene on behalf of a prisoner suffering from 
such severe dental issues that his overall medical health was threatened.  Perhaps.

The 9th U.S. Circuit Court of Appeals recently upheld a lower court order that freed a Los Angeles man after 
nearly 14 years in prison for a crime he denied committing. Daniel Larsen, now 46, was released in March. 

In 1999 he was convicted of carrying a concealed dagger and sent to prison for 28 years to life under 
California’s three-strikes law.  Attorneys for the California Innocence Project found witnesses who testified 
seeing a different man throw away the knife.

Prosecutors opposed Larsen’s release on the basis of an alleged missed deadline to file paperwork.  
However the court of appeals found Larsen’s strong case for innocence eclipsed the paperwork deadline 
issue.

Marquis Douglas, now 23, was tried as an adult and convicted of second-degree murder in a 2007 shooting 
death.   He was sentenced to 20 years to life, while his older brother, a co-defendant in the crime received 
a 70 year to life sentence.

A federal court set aside Douglas’ conviction in May, citing faulty jury instructions. Under a deal Douglas 
plead guilty to voluntary manslaughter and avoid another trial.  He is expected to receive a suspended 14 
year sentence, with probable release in early November.

CDCR CREATING NEW LIFER PROGRAMS
Many lifers may have seen a notice posted in housing units announcing interviews for a new pilot program at CSP 
Solano, CMC, & CCWF targeting lifers “to assist long term inmates in addressing their criminogenic needs.”  The 
specifics of the program, though not yet finalized, will be tailored to those specific areas of interest to parole panels.

This program will be offered early next year to those lifers who have received a 3 year denial and, along with a 
forthcoming companion program for recently released lifers, represents a new effort by CDCR’s Division of Rehabilitative 
Programming to provide meaningful and useful curriculum for lifers.  Although details are somewhat lacking, Life 
Support Alliance (LSA) is a part of the Director’s Workgroup on Long Term Offender Programming, the body charged 
with creating the program content and implementation.

We are but one voice at the table, but we are there to represent the needs of lifers and provide practical experience 
and options to balance the myriad of theoretical offerings presented.  More information on both the in-custody and the 
on parole pieces of the program will be published as they become available.  And we look to our readers for comment 
and reports of their experiences with the process.
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PAROLE PLANS FOR INMATES 
SUBJECT TO DEPORTATION

A new administrative directive from the Board of 
Parole Hearings lays out what factors commissioners 
should consider at parole hearings where the inmate 
is subject to deportation by Immigration and Customs 
Enforcement (ICE).  The directive clarifies what 
should be considered “realistic plans for release” 
when deportation is expected.

In re Andrade (2006 141 Cal.App.4th 807) found the 
parole board cannot require parole plans in California 
and Mexico when it is probable the prospective 
parolee will be deported, as requiring dual parole 
plans holds the prisoner to a higher standard than 
other prisoners.  The quoted decision notes the 
prisoner “need only have realistic parole plans in 
Mexico” to satisfy the requirements of the Penal 
Code regarding viable parole plans.  However, the 
court did not bar the board from “ever requiring a 
prisoner facing deportation to develop parole plans 
in the state.”

In consideration of the above citations the BPH legal 
staff advised the board that a hearing panel should 
evaluate the probability of a particular inmate’s 
deportation and to what country, in considering 
whether viable parole plans in California are to be 
a major factor of consideration.  If the inmate faces 
possible deportation to a nation that does not have 

a deportation treaty with the United States then it is 
unlikely that inmate will be deported and the issue 
of viable parole plans in California becomes more 
germane, thus allowing the parole panel to require 

such viable plans.

If the inmate has been interviewed by ICE 
prior to the parole hearing such an interview 
would constitute a good indication of a pending 
deportation.  If it appears the prisoner will be 
deported then parole plans in his home country 
become more relevant.  Additionally, if a prisoner 
has ADA issues (American with Disability Act, or 
handicaps of some variety) or significant medical 
issues then deportation may be less certain and 
California parole plans more important. 
 
It was suggested that if the parole panel is faced 
with a deportation issue they ask the following 
questions, among any others they may have:

o Does the destination country have 
a deportation treaty with the United 
States

o Has the inmate been convicted of an 
aggravated felony

o Does the inmate have a medical condi-
tion that would prevent the destination 
country from accepting custody

o Is the inmate seeking asylum in the 
United States

o Is the inmate contesting the deporta-
tion order

An affirmative answer to any of these questions may 
mean deportation is less certain and viable parole 
plans for California become more important to the 
panel. 

The directive concludes “the hearing panel cannot 
require California parole plans when it is a near 
certainty that an inmate will be deported.  However, 
it if is uncertain that an inmate will be deported 
then the panel may require California parole plans, 
if the hearing panel determines parole plans are 
necessary.”
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PEPPER SPRAY AS TREATMENT 
FOR MENTALLY ILL INMATES

The first round of testimony in Judge Lawrence 
Karlton’s Sacramento courtroom in a suit 
revolving around CDCR’s treatment of mentally 
ill prisoners included what were described as 
“very powerful” videos of guards repeatedly 
dousing inmates with pepper spray and often 
leaving them naked and chained following cell 
extractions.  Corrections and psychiatric expert 
witnesses for the inmates described the tactics 
as “quite brutal” and “inhumane.”

Judge Karlton had earlier ruled, despite the 
objections of the state, that the videos, shot 
by prison guards, could be shown in open 
court.  CDCR and state attorneys had sought to 
quash the videos, calling them “misleading and 
confusing,” or have them viewed only by the 
judge in his chambers.  The suit is being litigated 
on behalf of the estimated 30,000 California 
prison inmates who suffer from various types 
and severities of mental illness.

“Punishment over treatment is the rule,” said 
prisoner attorney Michael Bien. Bien described 
the videos as “very powerful,” and illustrative of 
the treatment meted out in many prisons that 
is “improper and dangerous and harming the 
mentally ill.” State attorneys have denied the 
mis-treatment of mentally ill inmates and said 
the suit was based on only a handful of incidents.

However, that handful of recorded incidents 
appears to be powerful.  The first two videos 
shown in open court reportedly caused many in 
the audience, largely composed of attorneys and 
reporters, to become visibly upset, prompting 
Karlton to call a brief recess following the first 
video.  

The suit seeks to force the opening of a psychiatric 
treatment center at California Medical Facility in 

Vacaville that would be available to condemned 
who advocates say currently have little access to 
acute mental health care and major changes in 
CDCR policies regarding mental health treatment.  
Inmate attorney Jeffrey Bronstein told Karlton 
“They punish people because of their mental 
illness. That is wrong, it’s unconstitutional, it’s 
systemic and it needs to be stopped.”  

After winning the battle to allow the videos to 
be shown in open court the prisoners’ attorneys 
subpoenaed the state to bring into the court 
room the sort of weapons routinely used by 
guards, among those weapons are 37 mm and 

40 mm block guns, pepper spray canisters and 
pepper spray grenades, batons and all types 
of rifles used in control towers. Karlton ordered 
the state to produce either the weapons or 
photographs of them.  The state agreed to 
provide pictures, claiming that bringing weapons 
into the courtroom would “turn the courtroom into 
an armory.”  Which, in itself, is a comment on the 
mindset of CDCR.

The two videos already shown in court showed 
at least three different inmates being soaked with 
repeated blasts of pepper spray, interspersed 
with shouted commands to come out of their 
cells.  None of the inmates shown in the initial 
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videos was accused of violence or threats, but 
seemed primarily to be disregarding orders to 
take prescribed medications or exit their cells.  

“I’ve been around awhile and I can tolerate 
seeing a lot of force,” said Dr. Edward Kaufman, a 
forensic psychiatrist who testified for the inmates. 
“But I actually felt a bit sick when I saw the videos 
of inmates...”  Kaufman and former Washington 
state prisons chief Eldon Vail testified California 
prison guards rely too often on corporal means, 
including chemicals and batons.  While these 

methods may 
appear to 
protect the 
guards Vail and 
Kaufman they 
often terrorize 
mentally ill 
inmates who 
may see the 
s y m p t o m s 

caused by the chemicals and the riot gear worn 
by extraction teams as almost other-worldly 
experiences. “It adds to the delusion aspects of 
being attacked, almost by foreign figures,” said 
Kaufman. 

This, an expert hired by the state maintained, 
constituted “generally applied force in good-
faith efforts to maintain or restore order.”  Patrick 
McKinney, an attorney for the state, asserted 
the videos did not show what he said were long 
attempts at “verbal persuasion” and “cooling off 
periods” before guards engaged in action. “In 
each of these cases, the inmate refused a lawful 
order to come out of his cell,” McKinney said. 

The videos depicted one inmate screaming “I don’t 
want to be executed” as he was dragged from his 
cell after pepper spraying.  His rule violation was 
refusing to take his medication and handling his 
own feces.  

The trial recessed October 1 and will resume 
October 16.

WHAT IS ASSAULT?
By Bob Driscoll, LSA Board of Directors

This is a simple question, right?   
Wrong, especially for prisoners. 

In California an assault can be as easy as the 
following example: A man looks out the window 
of a store and sees an officer writing a ticket for 
his car. He approaches the officer and asks him 
to stop.. He says no and continues. The man 
raises his fist, yells something crude, and moves 
toward the officer. Even if he doesn’t touch the 
officer, he could still be charged with assault - 
See California Penal Code Sections 240-248 for 
additional information.

For many years the claim has been 9 or so 
“assaults” on staff occur in California prisons 
every day. It has been part of the “toughest beat 
in the state” claim which has resulted in the 
highest paid guards in the universe. Ordinary 
people reading a newspaper report on prisons 
are shocked to hear the statistics on assaults, 
and these reports are used to influence the 
media and therefore the public’s attitude toward 
the system.  Politicians also get votes based on 
their touted “tough on crime” stance.

A 115 rules violation may be issued for assault 
charge. Serious assaults can end up in a 
prosecution by the District Attorney. The DOM 
ARTICLE 23 — INMATE DISCIPLINE covers 
the entire process. Briefly, Section 52080.5 
Serious Rule Violations--- “Inmate misbehavior 
shall be classified as a serious rule violation if 
the act or action of the inmate is an act of force 
or violence against another person, a breach of 
or presenting a threat to institution/community 
based correctional facilities (facilities) security…

Any act for which the inmate could be prosecuted 
for a felony, whether or not prosecution is 
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undertaken… Any act for which the inmate could 
be prosecuted for a misdemeanor whether or not 
prosecution is undertaken…”

It would be reasonable to say most 115 hearings 
before the committee result in “guilty” verdicts. 
One committee member actually bragged that 
in 10 years of hearings not a single “not guilty” 
had been given. However that “guilty” verdict 
and commensurate punishment may not be the 
end of it. Some 10 years ago a few guards at 
Lancaster formed the “California Assault Team 
Task Force” to assist guards in suing the inmates 
after an “assault”. This organization does the 
paperwork to start a civil action. It claims to have 
several hundred wins, easily done when one 
team is a no-show. For a small fee this group 
files the suit for the guard 

For the last 10 years guards, aided by the Assault 
Task Force Team, have been suing inmates 
in small claims courts. These courts run quite 
differently than regular trial courts: no lawyers, 
no juries. Just the Plaintiff and the Defendant are 
present before the Judge or a lawyer presiding.  
This is a civil action with a $7,500 limit. Of course 
the problem is the Defendant is you and you are 
in prison. The result is a Default and monetary 
award to the Plaintiff.  The court will send a notice 
out to the Defendant of the complaint with dates 
to respond and/or appear. What you do about 
this is critical. You ignore the notice at your peril.

So what happens next? Well if you have any 
funds anywhere they can be taken. No outside 
money? How about taking your Trust Account? 

Yes, that will be used to pay the judgment and 
$7,500 could take a long time to be without the 
few items from the canteen in your cell. Special 
purchases and quarterly packages the inmate 
buys could be stopped until full payment of the 
judgment. 

What do if you receive the court paper suing 
you? File a response. 

You may want to deny the allegations, you may 
want time to seek Discovery.  You may want 
to have the court direct CDCR to provide for 
your appearance.  You may want to move for a 
change of venue.  And you may even want to 
ask for sanctions if the complaint is not justifiable 
under the law.  You may also want to report to the 
California State Bar Association and to the judge 
that it appears that an organization unlicensed 
to practice law is assisting in the filing of small 
claims actions. 

Example; The officer may have violated a 
standard practice such as protective clothing 
which would have prevented injury. Any injury for 
an officer is covered by workman’s compensation 
if done in the line of duty so the officer has 
been compensated. Request an order for the 
Defendant’s (your) attendance to the Warden. 
Request a delay and time to investigate. 
Determine where the court is located and if not 
near the prison, request a change of venue. 

Request a waiver of any filing fees. File against 
the officer for a frivolous lawsuit and ask for 
sanctions. Submit a declaration of your part in 
this action.  Above all, don’t ignore the notice—it 
isn’t just another piece of paper.
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BOOKS BEHIND 
BARS

By Vic Abrunzo, LSA Board 
Member

Here in the “Free World” we watch 
with some amazement as CDCR 

seems to be racing down the road to obtain more 
facilities, rented, built or out of state.  Since the 
Department has not seen fit to resume much of the 
vocational education, nor to augment the Functional 
Literacy elements of the education programs, I thought 
it might be an interesting time to bring everyone up on 
the efforts to get more books to the coerced [captive] 
clientele of CDCR.  On a more topic centered note, 
though not nearly so well publicized, is an apparent 
growing interest in books, and getting them into new 
places.

Recently Ombudsman Jean Weiss assisted in getting 
about dozen boxes of books delivered to Pelican Bay 
by meeting at CMC in order to pick up some ten cases 
of books for her next trip to PBSP.  I was pleased to 
deliver some ± 51 boxes of books to Centinela in the 
past few weeks.  What made the gift(s) even more 
interesting was the proposed use.  Allegedly [I think 
that’s a word most have heard a time or two!], the bulk 
of the books for adults were to go into libraries for the 
AdSeg units on the grounds.  

The Department received the cooperation of the 
Friends of the Library in several towns in the Los 
Angeles and Ventura County area, as well as the 
Prison Library Project (PLP).  With the kind and 
generous support of the Friends of the Library in 
several communities in Southern California, we have 
been providing PLP with dozens of boxes of used 
books each month for them to sell at their facility in 
Claremont and to ship to the coerced clientele of 
California, the Federal Government, and other States.  
We hope that we can expand on that process in the 
future.

The Prison Library Project’s mission is to provide free 
reading materials to inmates nationwide. Educational 
and self-help literature are a priority but they also 
recognize the value of literacy development through 
active engagement with books in general. The PLP 
offers services to a wide range of communities within 

the prison system: librarians, chaplains, drug/alcohol 
recovery groups, domestic abuse and HIV/AIDS 
support groups and others. The goal is to promote 
literacy, personal responsibility, reflection, and growth.

When it comes to educational, reference, and other 
books, there is also the concern that the books will 
be mutilated by misinformed R&R staff who believe 
that the covers of hardbound books cannot be allowed 
within the institutions.  If you want a book that is 
reasonably expected to come with a hardcover, see if 
it can be shipped to Education or the Library, so it can 
be made available to you, but won’t be desecrated.

The PLP receives nearly 300 letters a week from 
inmates and mails over 12,500 packages of books, 
audio books, and magazines each year to individuals 
and libraries in 600 state and federal prisons and 
detention centers throughout the United States. 

Boxes of books are made available to individuals with 
access to prison libraries or book collections, such as 
guards, educators and human and health services. 
PLP also provides inmates and others with an online 
Ways and Means Resource List – a compilation of 
over 200 different service and legal organizations 
that assist prisoners and those returning to society 
following incarceration.

CONTACT:  Prison Library Project, 915-C W. 
Foothill Blvd, PMB 128, Claremont, CA 91711

And, in the name of economy, if you can get several 
of your acquaintances from one facility to put in book 
requests together, the cost of shipping per book goes 
down dramatically.  That kind of cooperation allows 
more people to be served by PLP.

Additionally, it is hoped that you, your MAC or WAC, 
and your Inmate Family Council will work to assure 
that books mailed to individuals at your institution will 
be admitted.  We have heard that almost half of the 
institutions were refusing to accept books from PLP.

The Centinela book delivery/donation occurred 
because the Community Resource Manager made 
a point of calling us.  If your facility wants a special 
request of books to start building libraries in the Honor 
Dorm, Ad Seg or ???, please have them contact Life 
Support Alliance or California Lifer Newsletter .

CDCR from pg. 55
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With a Firm and Immediate 
Mandate from the Courts

Who Should CDCR Release?
By Jane Dorotik

Now that the courts have firmly answered and will hold 
CDCR to 137.5% of design capacity, who are the safest 
to release and who are least likely to recidivate?

Really that question does have some obvious and 
uncomplicated answers, in fact CDCR’s own research 
and all the national research makes the answer quite 
clear.

Elderly prisoners are the most expensive to maintain 
behind bars (female offenders over the age of 55 cost 
on average $138,000 per year, per inmate, to continue 
to incarcerate) and are the least likely to reoffend.

In the prison system the definition of elderly prisoner 
ranges from 50 (used by 15 states) to 70 years of age. 
In the community, 50-55 would not be considered 
elderly, but incarcerated men and women typically 
have physiological and mental health conditions that 
are associated with people at least a decade older. This 
accelerated process is due to high stress of incarceration, 
unhealthy lifestyle prior to prison, substandard health 
care, and inadequate diets available.  

California either must find a way to house frail infirm 
folks behind bars – or review sentencing and release 

policies that will reduce the growing population of 
older prisoners without risking public safety. The prison 
system must deal with the ailments of the elderly; 
mobility impairments, vision and hearing loss, dementia 
and chronic disabling illnesses. Elderly prisoners have 
difficulty with daily needs; climbing into upper bunks, 
getting to the dining hall and taking care of personal 
hygiene.

Multiple organizations and agencies have studied the 
problems associate with the aging prison population.

There are many key reasons why elderly release or 
elderly alternative custody programs make sense. Here 
are just a few that national think tanks report:

•	 The Human Rights Watch Report Old Behind Bars, 
Jan. 2012, recommends that states “review sen-
tencing and release policies … to determine what 
modifications could reduce the population of elderly 
prisoners without appreciable risk to public safety”.      
http://www.hrw.org

•	 The prestigious Vera Institute has published a report 
entitled It’s About Time, Aging Prisoners, Increas-
ing Costs, and Geriatric Release. This April 2010 
report also recommends that “States that want to 
reduce corrections spending by releasing elderly in-
mates should generate comprehensive estimates of 
the overall cost savings to taxpayers …” In  2009 the 
Federal Bureau of Prisons initiated an “elderly of-
fender Home Detention Pilot Program”.               
www.vera.org/sentencingandcorrections

•	 The Justice Policy Institute in a report How to Safe-
ly Reduce Prison Populations and Support Return-
ing  People to their Communities, June 2010, invites 
states to consider parole for aging in prison. “As the 
prison population ages, government agencies should 
consider releasing more older people on parole be-
cause as people age, they are less likely to engage 
in illegal behavior … Decision makers and legislators 
should use this statistical risk information to reduce 
the number of older people behind bars.”                    
www.justicepolicy.org

•	 In a recent report from Public Opinions Strategies, 
83% of the public “totally agree” with the following 
statement; States should analyze their prison popula-
tions and figure out if there are offenders in expen-
sive prison cells who can be safely and effectively 

WOMEN in Custody

http://www.hrw.org
http://www.vera.org/sentencingandcorrections
http://www.justicepolicy.org
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supervised in the community at a lower cost. Taxpay-
ers should be getting a better return on their invest-
ments in public safety.”

•	 The average elderly female prisoner in a Califor-
nia prison costs $138,000 per year to continue to 
incarcerate                                 
www.prisonerswithchildren.org

•	 According to CDCR’s own 2011 Adult Institutions 
Outcome Evaluation Report, of 860 convicted mur-
derers who have been released between Jan. 1995 
and Mar. 2011 (only) 5 have been returned to prison 
for new crimes. (2 – Second degree burglary, 1 – pet-
ty theft, 1 – robbery, 2 – weapon possession). This 
represents a less than 1% recidivism rate or less than 
1/100 of California’s overall recidivism rate      
 www.cdcr.ca.gov/adult

So, the answers are all there, all we need now is the 
political will to do the smart thing.  We have to ask 
ourselves, are we willing to bear the costs of keeping 
old, frail offenders in prisons – or is elderly alterna-
tive custody a cost effective solution?

Just do the math. 20,000 prisoners over the age of 
50 in California prisons. If only 80% of these were 
released on alternative custody (17,000 prisoners) 
then the cost savings in one year would be 2 BIL-
LION, THREE HUNDRED FORTY SIX MILLION DOL-
LARS.  ($2,346,000).

A Pilot program at the female prisons offering al-
ternative custody makes so much sense. CCWF is 
at least 173% over design capacity and CIW is at 
195%. (when actual available beds are measured). 
At CIW there are 200+ women over the age of 55 
and most are here for a single crime committed 
many decades ago and have no prior criminal his-
tory.

Knowing that more than half of all high school 
dropouts end up in the penal system, choosing to 
fund corrections at the expense of education per-
petuated a failed system and condemns future gen-
erations.

What will CDCR do?

VALLEY FEVER UPDATE

As CDCR officials announced they have met a 
federal court order to transfer at-risk prisoner 
populations from prisons located in Valley Fever-
rampant areas officials with the other CDC, 
the federal Center for Disease Control, also 
announced a clinical trial to study how best to 
treat the fungal infection. The study, however, 
is not expected to begin for another year, with 
results not expected for several years.

“We don’t exactly know what the best treatment 
is for valley fever, and this is why we need a 
clinical trial,” said CDCR Director Dr. Thomas 
Frieden. Francis Collins, Director of the National 
Institute of Health, which will conduct the trial in 
conjunction with CDE, noted “We all recognize 
that there’s more that needs to be done. There’s 
so many unknowns.  We don’t know exactly what 
the right treatment is for people who become 
infected with this fungus.”
  
The clinical trial will involve about 1,000 patients 
who have been diagnosed with a particular 
strain of pneumonia which is the most common 
presentation of valley fever. Officials say the goal 
is to determine whether patients on the antifungal 
medication do better than those receiving other 
treatments.  Blacks, Filipinos and individuals 

WOMEN from pg. 57 CDCR  Health 

http://www.prisonerswithchildren.org
http://www.cdcr.ca.gov/adult


         Volume 9   Number 5 #53      October 2013CALIFORNIA   LIFER   NEWSLETTERTM

59

suffering from diabetes, HIV or others with 
compromised immune systems are those most 
at risk to contract Valley Fever.
 
Since 2006 at least three dozen inmates have 
died as the result of Valley Fever and hundreds of 
others have been hospitalized, primarily at Avenal 
State Prison and Pleasant Valley State Prison.  
CDCR spokesmen said nearly 2,000 inmates 
deemed vulnerable have been transferred from 

those institutions.  About 
750 at risk individuals 
remain, some of whom 
have refused transfer.

A federal judge on June 
24 gave prison officials 
90 days to complete 
the transfer of prisoners 
prone to the fever to 
other prisons outside the 
region.

The Bakersfield Californian reported that 
Royce Johnson, professor of medicine at the 
University of California, Los Angeles and Kern 
Medical Center’s chief of infectious disease, 
welcomed news of the clinical trial.  “There is a 
real difference of opinion about who should be 
treated, when they should be treated and how 
much they should be treated with,” Johnson. “It 
would answer some of those questions.”

FORMER PRISONERS MAY BE 
COVERED UNDER ‘OBAMACARE’

According to Community Oriented Correctional 
Health Services, a nonprofit that advocates for 
better connectivity between jails and health 
providers, about 90% of inmates released from 
prison to re enter the community do not have 
health care insurance.  But that percentage 
may begin to shrink under the provisions of the 
national Affordable Care Act (ACA), better known 
as Obamacare.

Under the provisions of ACA Medi-Cal, the 
state version of Medicare, will expand to cover 
childless adults. Until passage of ACA Medi-Cal 
predominately covered families and the elderly. 
Single adults, including prisoners, can also apply 
for coverage through the insurance exchange 
market known as Covered California.

Inmates can start the enrollment process before 
they’re out of prison, through their counselors 
or through various social service agencies once 
they’re out on parole.  Health care is an option 
often down the list of lifers’ things to do once 
released, and given that many come out past 
the age of 55 and often don’t have a job awaiting 
them that will provide insurance it is something 
they often do without.

Enrollment in ACA could be one way to alleviate 
one more worry about reentry.

CDCR  Health from pg. 58 



         Volume 9   Number 5 #53      October 2013CALIFORNIA   LIFER   NEWSLETTERTM

60

20
13

 
LI

FE
R 

Pi
cn

ic
at

-
D

o
c

 M
il

le
r

’s

(‘e
x’

)

Sa
tu

rd
ay

 O
ct

. 1
2t

h,
 

ju
st 

a f
ew

 sh
ot

s..
.

m
or

e f
ac

es
 to

 b
e 

se
en

 in
 C

LN
-

D
ec

. 2
01

3 
! 



         Volume 9   Number 5 #53      October 2013CALIFORNIA   LIFER   NEWSLETTERTM

61

12 THINGS HAPPY PEOPLE DO- 
1. Express gratitude. -- When you appreciate what you have, what you have appreciates in value. 

Kinda cool right? So basically, being grateful for the goodness that is already evident in your life 
will bring you a deeper sense of happiness. And that’s without having to go out and buy anything. It 
makes sense. We’re gonna have a hard time ever being happy if 
we aren’t thankful for what we already have.

2. Cultivate optimism. -- Winners have the ability to manufacture 
their own optimism. No matter what the situation, the successful 
diva is the chick who will always find a way to put an optimistic 
spin on it. She knows failure only as an opportunity to grow and 
learn a new lesson from life. People who think optimistically see 
the world as a place packed with endless opportunities, especially 
in trying times [3].

3. Avoid over-thinking and social comparison. -- Comparing 
yourself to someone else can be poisonous. If we’re somehow “better” than the person that we’re 
comparing ourselves to, it gives us an unhealthy sense of superiority. Our ego inflates -- KABOOM 
-- our inner Kanye West comes out! If we’re “worse” than the person that we’re comparing ourselves 
to, we usually discredit the hard work that we’ve done and dismiss all the progress that we’ve made. 
What I’ve found is that the majority of the time this type of social comparison doesn’t stem from a 
healthy place. If you feel called to compare yourself to something, compare yourself to an earlier 
version of yourself.

4. Practice acts of kindness. -- Performing an act of kindness releases serotonin in your brain. 
(Serotonin is a substance that has TREMENDOUS health benefits, including making us feel more 
blissful.) Selflessly helping someone is a super powerful way to feel good inside. What’s even cooler 
about this kindness kick is that not only will you feel better, but so will people watching the act of 
kindness. How extraordinary is that? A side note is that the job of most anti-depressants is to release 
more serotonin. Move over Pfizer, kindness is kicking ass and taking names.

5. Nurture social relationships. -- The happiest people on the planet are the ones who have deep, 
meaningful relationships. Did you know studies show that people’s mortality rates are DOUBLED 
when they’re lonely? WHOA! There’s a warm fuzzy feeling that comes from having an active circle 
of good friends who you can share your experiences with. We feel connected and a part of something 
more meaningful than our lonesome existence.

6. Develop strategies for coping. -- How you respond to the “craptastic” moments is what shapes 
your character. Sometimes crap happens -- it’s inevitable. Forrest Gump knows the deal. It can be 
hard to come up with creative solutions in the moment when manure is making its way up toward 
the fan. It helps to have healthy strategies for coping pre-rehearsed, on-call, and in your arsenal at 
your disposal.

7. Learn to forgive. -- Harboring feelings of hatred is horrible for your well-being. You see, your 
mind doesn’t know the difference between past and present emotion. When you “hate” someone, 

http://www.psy.miami.edu/faculty/mmccullough/gratitude/Emmons_McCullough_2003_JPSP.pdf
http://psycnet.apa.org/index.cfm?fa=buy.optionToBuy&id=2005-06355-003
http://www.plosmedicine.org/article/info%3Adoi%2F10.1371%2Fjournal.pmed.1000316
http://www.plosmedicine.org/article/info%3Adoi%2F10.1371%2Fjournal.pmed.1000316
http://homepage.psy.utexas.edu/homepage/Class/Psy418/Josephs/Wynne%20Folder/32-Forgiveness.pdf
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and you’re continuously thinking about it, those negative emotions are toxic for your well-being. 
You put yourself in a state of suckerism (technical term) and it stays with you throughout your day.

8. Increase flow experiences. -- Flow is a state in which it feels like time stands still. It’s when you’re 
so focused on what you’re doing that you become one with the task. Action and awareness are 
merged. You’re not hungry, sleepy, or emotional. You’re just completely engaged in the activity that 
you’re doing. Nothing is distracting you or competing for your focus.

9. Savor life’s joys. -- Deep happiness cannot exist without slowing down to enjoy the joy. It’s easy in a 
world of wild stimuli and omnipresent movement to forget to embrace life’s enjoyable experiences. 
When we neglect to appreciate, we rob the moment of its magic. It’s the simple things in life that 
can be the most rewarding if we remember to fully experience them.

10. Commit to your goals. -- Being wholeheartedly dedicated to doing something comes fully-
equipped with an ineffable force. Magical things start happening when we commit ourselves to 
doing whatever it takes to get somewhere. When you’re fully committed to doing something, you 
have no choice but to do that thing. Counter-intuitively, having no option -- where you can’t change 
your mind -- subconsciously makes humans happier because they know part of their purpose.

11. Practice spirituality. -- When we practice spirituality or religion, we recognize that life is bigger 
than us. We surrender the silly idea that we are the mightiest thing ever. It enables us to connect to 
the source of all creation and embrace a connectedness with everything that exists. Some of the most 
accomplished people I know feel that they’re here doing work they’re “called to do.”

12. Take care of your body. -- Taking care of your body is crucial to being the happiest person you can 
be. If you don’t have your physical energy in good shape, then your mental energy (your focus), your 
emotional energy (your feelings), and your spiritual energy (your purpose) will all be negatively 
affected [4]. Did you know that studies conducted on people who were clinically depressed showed 
that consistent exercise raises happiness levels just as much as Zoloft? Not only that, but here’s 
the double whammy... Six months later, the people who participated in exercise were less likely to 
relapse because they had a higher sense of self-accomplishment and self-worth.

http://www.psychosomaticmedicine.org/content/62/5/633.full.pdf+html
http://www.psychosomaticmedicine.org/content/62/5/633.full.pdf+html
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