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33 CA5th 1199; CA1(2); No. A154269 
CA Supreme Ct. No. S256149 

April 5, 2019 
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Lƴ ǊŜ !ƴŘǊŜǿ {ƘŜƭǘƻƴ 

---Cal.App.5th---; CA 1(2) No. A154983 
July 23, 2020 

     CƻƭƭƻǿƛƴƎ ǘƘŜ ƎǊŀƴǝƴƎ ƻŦ ŀ ǇŜǝǝƻƴ ŦƻǊ ǊŜƘŜŀǊƛƴƎΣ ǘƘŜ 
/ƻǳǊǘ ǊŜƛǎǎǳŜŘ ƛǘǎ ƻǇƛƴƛƻƴ ŀƴŘ ŀƎŀƛƴ ǇǳōƭƛǎƘŜŘ ƛǘΦ  ¢ƘŜ 
ƻƴƭȅ ǎƛƎƴƛŬŎŀƴǘ ŎƘŀƴƎŜ ƛǎ ƛƴ ǘƘŜ ƻǊŘŜǊ ŦƻǊ ǊŜƭƛŜŦΣ ǿƘŜǊŜ 
ǘƘŜ ол Řŀȅ ƘŜŀǊƛƴƎ ǊŜǎŎƘŜŘǳƭƛƴƎ ƻǊŘŜǊ ƴƻǿ ŎŀǊǊƛŜǎ ŀƴ 
ŜȄŎŜǇǝƻƴ ǘƻ ŀƭƭƻǿ ŦƻǊ ǎǘŀǘǳǘƻǊȅ ƴƻǝŎŜ ƻŦ ŀ ƘŜŀǊƛƴƎ ŬǊǎǘΣ 
ƛŦ ǊŜǉǳŜǎǘŜŘΦ 
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ŀǊǝŎƭŜǎ ƻƴ ƛǎǎǳŜǎ ƻŦ ƛƴǘŜǊŜǎǘ ŀƴŘ ǳǎŜ ǘƻ 
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ƻũŜǊŜŘ ŀǎ ƻǊ ǎƘƻǳƭŘ ōŜ ŎƻƴǎǘǊǳŜŘ ŀǎ 
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ǘƘŜ ǎǘŀũΣ ōŀǎŜŘ ƻƴ ǘƘŜ Ƴƻǎǘ ŀŎŎǳǊŀǘŜΣ 
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Ƴŀǝƻƴ ǎǳǇǇƭƛŜŘ ōȅ ƻǳǊ ǊŜŀŘŜǊǎ ŀƴŘ 

ŀǎǎƻŎƛŀǘŜǎΦ  /[b ŀƴŘ [{!9C ŀǊŜ ƴƻƴ-

ǇƻƭƛǝŎŀƭ ōǳǘ ƴƻǘ ƴƻƴǇŀǊǝǎŀƴΦ  hǳǊ ƛƴπ

ǘŜǊŜǎǘ ŀƴŘ ŎƻƳƳƛǘƳŜƴǘ ƛǎ ǘƘŜ ǇƭƛƎƘǘ ƻŦ 

ƭƛŦŜǊǎ ŀƴŘ ƻǳǊ Ƴƛǎǎƛƻƴ ƛǎ ǘƻ ŀǎǎƛǎǘ ǘƘŜƳ 

ƛƴ ǘƘŜƛǊ ŬƎƘǘ ŦƻǊ ǊŜƭŜŀǎŜ ǘƘǊƻǳƎƘ ŦŀƛǊ 

ǇŀǊƻƭŜ ƘŜŀǊƛƴƎǎ ŀƴŘ ǘƻ ƛƳǇǊƻǾŜ ǘƘŜƛǊ 

ŎƻƴŘƛǝƻƴǎ ƻŦ ŎƻƳƳƛǘƳŜƴǘΦ  

²Ŝ ǿŜƭŎƻƳŜ ǉǳŜǎǝƻƴǎΣ ŎƻƳƳŜƴǘǎ 

ŀƴŘ ƻǘƘŜǊ ŎƻǊǊŜǎǇƻƴŘŜƴŎŜ ǘƻ ǘƘŜ ŀŘπ

ŘǊŜǎǎ ōŜƭƻǿΣ  ōǳǘ Ŏŀƴƴƻǘ ƎǳŀǊŀƴǘŜŜ ŀƴ 

ƛƳƳŜŘƛŀǘŜ ƻǊ ƛƴ ŘŜǇǘƘ ǊŜǎǇƻƴǎŜΣ ŘǳŜ 

ǘƻ ǉǳŀƴǝǘȅ ƻŦ ŎƻǊǊŜǎǇƻƴŘŜƴŎŜΦ  CƻǊ 

ǎǳōǎŎǊƛǇǝƻƴ ǊŀǘŜǎ ŀƴŘ ƛƴŦƻǊƳŀǝƻƴΣ 

ǇƭŜŀǎŜ ǎŜŜ ŦƻǊƳǎ ŜƭǎŜǿƘŜǊŜ ƛƴ ǘƘƛǎ ƛǎπ

ǎǳŜΦ   

/[b ƛǎ ǘǊŀŘŜƳŀǊƪŜŘ ŀƴŘ ŎƻǇȅǊƛƎƘǘŜŘ ŀƴŘ 

Ƴŀȅ ƴƻǘ ōŜ ǳǎŜŘ ƻǊ ǊŜǇǊƻŘǳŎŜŘ ƛƴ ŀƴȅ ǿŀȅ 

ǿƛǘƘƻǳǘ ŎƻƴǎŜƴǘ ƻŦ ǘƘŜ ǇǳōƭƛǎƘŜǊǎ      

The Board shall conduct this hearing within 30 days of the 

issuance of the remittitur in this matter, unless notice of 

hearing is requested pursuant to Penal Code section 3043.  

 

ON A HIGH NOTE: POSSESSION OF MARIJUANA 

BY PRISONER STILL UNLAWFUL AFTER PROP. 64 

P. v. Artemis Whalum 

---Cal.App.5th---; CA 4(1) No. D076384 

June 5, 2020 

 

      An astute prisoner figured that Prop. 64ôs passage, mak-

ing possession of marijuana in small amounts no longer a 

crime, would apply to him while yet incarcerated.  The 

Court of Appeal disagreed. 

Artemis Whalum, who is serving a prison sentence for 

possessing cannabis in a correctional institution in viola-

tion of Penal Code section 4573.8, appeals from the trial 

court's denial of his petition to dismiss and recall his sen-

tence.  Whalum's petition was based on the fact that, after 

his conviction, the voters adopted Proposition 64, making 

it legal for persons at least 21 years of age to possess up to 

28.5 grams of cannabis except in specifically identified 

circumstances, and giving persons currently serving a sen-

tence for a cannabis-related crime that is no longer an of-

fense after Proposition 64, the ability to petition for relief 

in the form of recall or dismissal of their sentence.  

(Prop. 64, Ä 4.4, approved Nov. 8, 2016; Health & Saf. 

Code, Ä 11361.8, subd. (a).) 

 We conclude that the crime of possessing unauthorized 

cannabis in prison in violation of Penal Code sec-

tion 4573.8 was not affected by Proposition 64.  Accord-

ingly, the trial court properly determined that Whalum was 

not entitled to relief.  We therefore affirm the order deny-

ing Whalum's petition.  

  The facts are straightforward. 

On October 3, 2014, an indictment accused Whalum of 

possessing an illegal substance in prison in violation of 

Penal Code section 4573.6, along with alleging prior con-

victions, including one prior strike.  The indictment was                                                  

                                                            é cont. on pg. 5                                           
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WEôRE GOING QUARTERLY 
Fewer but bigger issues 

 In the many years that CLN has been in existence itôs gone from a few pages stapled together 

and published periodically, relating the disposition of numerous lifer writs and cases, to a 50-60 page 

bound edition, primarily bi-monthly, covering legal decisions, BPH rules and policies and legislation.  

Starting out at a subscription rate of $18 per year, as costs have risen, so has the subscription rate, 

though for the last 6 years weôve held that cost at $35 per year for those still in prison and for those in 

their first year of parole. 

 That cost has been underwritten by the subscription rate for ófree worldersô and supplemented by 

advertising from selected sources, usually attorneys we have confidence in.  And weôre intent on keep-

ing that subscription rate at the current level as long as possible. 

 But in addition to production and mailing costs there is the cost in time to write, format and proof 

each edition, costs that no can provide reimbursement for.  Keeping to a bi-monthly schedule was in-

creasingly difficult, a fact that was, like many things, brought to an hour of decision by the ripples from 

the restraints to business and people caused by CoVid. 

 After much deliberation and consideration, weôve decided to change our publication schedule to 

quarterly, rather than bi-monthly.  And while this CoVid-fraught year is not indicative of the publication 

schedule going forward, for the remainder of this year and continuing on our aim will be to get CLN in 

the hands of subscribers about mid-month in March, June, September and December. 

 We anticipate each issue will be larger than the bi-monthly issues of past years, as weôll be cov-

ering events and actions of 3 months.  However, this yearôs publication schedule shakes out, and that 

remains to be seen, we will pick up coverage where the previous issue left off, so that no month and no 

changes or important issues will be missed. 

95L¢hwL![ 
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based on Whalum's possession of 0.4 grams 

of cannabis in his prison cell in Centinela 

State Prison on September 18, 2013.  

 On August 11, 2015, Whalum pled no con-

test to unauthorized possession of drugs in 

prison in violation of Penal Code sec-

tion 4573.8 and admitted a prior strike.  The 

trial court imposed a sentence of two years, 

eight months, to run consecutive to the time 

he was currently serving in prison. 

   Importantly, this question is not final in the 

courts.  However, this Court sided with prece-

dent declining to adopt Prop. 64 in such in-

stances, pending final review by the California 

Supreme Court (S262935). 

The issue of whether Proposition 64 affect-

ed the existing prohibitions against the pos-

session of cannabis in a correctional institu-

tion is currently pending before our Supreme 

Court.  Specifically based on a disagreement 

between the First District in Perry, supra, 32 

Cal.App.5th 885 and the Third District in 

People v. Raybon (2019) 36 Cal.App.5th 111 

(Raybon), our Supreme Court granted review 

in Raybon to resolve the issue.  (People v. 

Raybon, review granted Aug. 21, 2019, 

S256978.)  As we will explain, we agree with 

Perry that Proposition 64 did not affect laws 

specifically directed at criminalizing the pos-

session of cannabis as contraband in a correc-

tional institution. 

   There are two California statutes governing 

such possession. 

Two different statutes make it illegal to pos-

sess cannabis in a correctional institution, with 

the difference being that one of the statutes ap-

plies to all drugs and alcohol (Pen. Code, 

Ä 4573.8) and the other applies only to con-

trolled substances, the possession of which is 

prohibited under Division 10 of the Health and 

Safety Code (Pen. Code, Ä 4573.6).  As canna-

bis is a drug and a controlled substance regulat-

ed in Division 10 of the Health and Safety Code 

(ÄÄ 11007, 11054, subd. (d)(13), 11357), both 

statutes have been used to convict prisoners 

who possesses cannabis.  

 Specifically, Penal Code section 4573.6, 

subdivision (a), which applies only to con-

trolled substances, provides in pertinent part:  

"Any person who knowingly has in his or her 

possession in any state prison . . . any con-

trolled substances, the possession of which is 

prohibited by Division 10 (commencing with 

Section 11000) of the Health and Safety 

Code, . . . without being authorized to so pos-

sess the same by the rules of the Department of 

Corrections, rules of the prison . . . or by the 

specific authorization of the warden, superin-

tendent, jailer, or other person in charge of the 

prison . . . is guilty of a felony punishable by 

imprisonment pursuant to subdivision (h) of 

Section 1170 for two, three, or four years."  The 

defendants in Raybon and Perry were convicted 

under this statute (Perry, supra, 32 Cal.App.5th 

at p. 888; Raybon, supra, 36 Cal.App.5th at 

p. 113), and in our case, the indictment origi-

nally charged Whalum with a violation of this 

provision.  

 Penal Code section 4573.8, which applies to 

all drugs and alcohol, provides in relevant  part:  

"Any person who knowingly has in his or her 

possession in any state prison . . . drugs in any 

manner, shape, form, dispenser, or container, 

any device, contrivance, instrument, or para-

phernalia intended to be used for unlawfully 

injecting or consuming drugs, or alcoholic bev-

erages, without being authorized to possess the 

same by rules of the Department of Correc-

tions, rules of the prison or jail, institution, 

camp, farm, or place, or by the specific authori-

zation of the warden, superintendent, jailer, or 

other person in charge of the prison, . . .  is 

guilty of a felony."  (Pen. Code, Ä 4573.8.)  
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Whalum pled no contest to a violation of this 

statute.  

  The California statutes do not expressly carve 

out marijuana as a banned substance, by name.  

This leaves such a determination to one of stat-

utory construction by the courts. 

We are unaware of any statute that explicitly 

states that it is a crime to use cannabis in pris-

on.  Instead, as case law has observed, although 

"[o]bviously, the ultimate evil with which the 

Legislature was concerned was drug use by 

prisoners," the Legislature " 'chose to take a 

prophylactic approach to the problem by attack-

ing the very presence of drugs and drug para-

phernalia in prisons and jails.' "  (People v. 

Harris (2006) 145 Cal.App.4th 1456, 1461 

(Harris), quoting People v. Gutierrez (1997) 52 

Cal.App.4th 380, 386.)  Accordingly, the Legis-

lature enacted specific laws criminalizing the 

act of possessing drugs and drug paraphernalia 

in prison (Pen. Code, ÄÄ 4573.6, 4573.8), and 

the acts of selling, furnishing or smuggling 

such items in prison (id., ÄÄ 4573, 4573.5, 

4573.9).  As our Supreme Court has observed, 

the laws making it a crime to possess, smuggle, 

sell and furnish drugs in prison "flow from the 

assumption that drugs, weapons, and other con-

traband promote disruptive and violent acts in 

custody, including gang involvement in the 

drug trade.  Hence, these provisions are viewed 

as ' "prophylactic" ' measures that attack the ' 

"very presence" ' of such items in the penal sys-

tem."  (People v. Low (2010) 49 Cal.4th 372, 

388.) 

  The essence of Prop. 64 was recited by the 

Court. 

In the November 8, 2016 election, the voters 

adopted Proposition 64, the Control, Regulate 

and Tax Adult Use of Marijuana Act.  

(Prop. 64, Ä 1, approved by voters, Gen. Elec. 

(Nov. 8, 2016).)  Among other things, the act 

included a provision legalizing certain activity 

involving 28.5 grams or less of cannabis by 

persons 21 years of age or older.  (Ä 11362.1, 

added by Prop. 64, Ä 4.4.)  As relevant here 

that provision states,  

"(a) Subject to Sections 11362.2, 11362.3, 

11362.4, and 11362.45, but notwithstanding 

any other provision of law, it shall be lawful 

under state and local law, and shall not be a 

violation of state or local law, for persons 21 

years of age or older to: 

"(1) Possess, process, transport, purchase, 

obtain, or give away to persons 21 years of 

age or older without any compensation what-

soever, not more than 28.5 grams of cannabis 

not in the form of concentrated cannabis; 

"(4) Smoke or ingest cannabis or cannabis 

products[.]"  (Ä 11362.1.) 

 

  Proposition 64 enacted a provision that 

Whalum relied upon in filing his petition. 
 

"A person currently serving a sentence for a 

conviction, whether by trial or by open or ne-

gotiated plea, who would not have been 

guilty of an offense, or who would have been 

guilty of a lesser offense under the Control, 

Regulate and Tax Adult Use of Marijuana 

Act had that act been in effect at the time of 

the offense may petition for a recall or dis-

missal of sentence before the trial court that 

entered the judgment of conviction in his or 

her case to request resentencing or dismissal . 

. . ."  (Ä 11361.8, subd. (a).)   

  Whalum contended that he should be granted 

relief under this provision.   

According to Whalum, because Proposition 64 

legalized adult possession of up to 28.5 grams of 

cannabis except in specifically identified cir-
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cumstances, it is no longer a crime under Penal 

Code section 4573.8 to possess a drug in a cor-

rectional institution if that drug is cannabis.  Fur-

ther, although Whalum acknowledges that sec-

tion 11362.45, subdivision (d) states that Propo-

sition 64 did not affect "[l]aws pertaining to 

smoking or ingesting cannabis or cannabis prod-

ucts" in a correctional institution, he contends 

that this carve-out does not save laws criminaliz-

ing possession of cannabis in such a setting be-

cause it refers only to smoking or ingesting, not 

possession. 

   The Court proceeded with statutory con-

struction of the relevant laws. 

The gist of their analysis was as to the in-

tended inclusion (or not) by voters of 

ópossessionô when the statutes banned 

óingestion, consumptionô of marijuana.  The 

ultimate conclusion reached by the Court was 

that  

 

" 'We cannot presume that . . . the voters 

intended the initiative to effect a change in 

law that was not expressed or strongly im-

plied in either the text of the initiative or the 

analyses and arguments in the official ballot 

pamphlet.' "  (Valencia, supra, 3 Cal.5th at 

p. 364.)  Here, because neither the text of 

Proposition 64, nor the Voter Guide, strongly 

implies an intent to affect the laws criminal-

izing the possession of cannabis in correc-

tional institutions, we conclude that those 

laws remain in effect after the voters adopted 

Proposition 64.  Therefore, the trial court 

properly denied Whalum's petition because 

the law under which he was convicted was 

not affected by Proposition 64. 

If the California Supreme Court grants review 

and hold on this opinion, CLN will let you 

know. 

PEOPLE V. GALLARDO  DOES NOT AP-

PLY RETROACTIVELY TO FINAL 

CONVICTIONS  

 

In re Steven L. Haden 

---Cal.App.5th---; CA 1(4) No. A158376 

June 5, 2020 

      In People v. Gallardo  (2017) 4 Cal.5th 

120 (Gallardo ), the California Supreme 

Court held that a trial court considering 

whether to impose a sentence enhancement 

based on a defendantõs prior conviction may 

not make factual findings about the defend-

antõs conduct to impose the enhancement.   

   In the instant case, the Court of Appeal 

adopted the recent findings of a sister Court 

as to the separate question of retroactivity 

of Gallardo .   

Recently, in In re Milton (2019) 42 

Cal.App.5th 977 (Milton), the Second District 

Court of Appeal, in a thorough analysis of the 

retroactivity issue, held Gallardo does not ap-

ply retroactively to final convictions.  We 

agree with Milton.    

   The Court related the background of the 

case, factually and legally. 

In 1998, Haden pleaded no contest to inflic-

tion of corporal injury on a spouse (Pen. 

Code, Ä 273.5, subd. (a)) and admitted a spe-

cial allegation of personal use of a deadly 

weapon (former Ä 1192.7, subd. (c)(23)).  Af-

ter the plea, the trial court held a court trial on 

the special allegation that, under the Three 

Strikes Law (see ÄÄ 667, 1170.12, subd. (c)

(2)), petitioner suffered two prior strikes 

based on two robbery convictions in North 

Dakota.  The court found the special allega-
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tions true and sentenced petitioner to 25 years 

to life in prison. 

 Haden appealed, arguing the North Dakota 

robbery convictions could not constitute 

strikes for sentencing purposes.  We rejected 

Hadenôs argument and affirmed the convic-

tion.  (People v. Haden (Jan. 25, 2000, 

A086575) [nonpub. opn.].)  Although the ele-

ments of robbery under North Dakota law dif-

fered from those under California law, so that 

it could not be determined from mere fact of 

conviction that Haden had committed strikes 

under California law, we explained that it was 

reasonable for the trial court to determine 

from the record in Hadenôs North Dakota cas-

es that the two robberies ñwere the equivalent 

of California robberies.ò  (Ibid.)  The Su-

preme Court denied Hadenôs petition for re-

view (May 10, 2000, S086458). 

 Over the next 15 years, Haden sought habeas 

relief on several occasions, both in the trial 

court and in this court.  He was denied relief 

each time. 

 In October 2015, Haden filed another habeas 

petition in this court (A146612), arguing that 

under the United States Supreme Courtôs then

-recent decision in Descamps v. United States 

(2013) 570 U.S. 254 (Descamps), the trial 

court made improper factual findings when 

treating the North Dakota convictions as 

strikes.  We denied the petition after conclud-

ing Descamps ñdoes not apply retroactively to 

this case which has been final for more than a 

decade.ò 

 Haden then sought habeas relief in the Su-

preme Court (S230939), arguing that the 

North Dakota robbery convictions did not 

qualify as strikes under Descamps.  In March 

of 2016, the Supreme Court denied the peti-

tion ñwithout prejudice to any relief to which 

petitioner might be entitled after this court de-

cides People v. Gallardo, S231260.ò 

  The important lesson of Gallardo was spelled 

out. 

The Supreme Court held a ñcourt considering 

whether to impose an increased sentence 

based on a prior qualifying conviction may 

not determine the ónature or basisô of the prior 

conviction based on its independent conclu-

sions about what facts or conduct 

órealisticallyô supported the convic-

tion.ò  (Gallardo, at p. 136.)  Such an inquiry, 

the court explained, violates a defendantôs 

Sixth Amendment right to a jury trial because 

it ñinvades the juryôs province by permitting 

the court to make disputed findings about 

ówhat a trial showed, or a plea proceeding re-

vealed, about the defendantôs underlying con-

duct.ô ò  (Ibid.)  ñThe courtôs role is, rather, 

limited to identifying those facts that were es-

tablished by virtue of the conviction itselfð

that is, facts the jury was necessarily required 

to find to render a guilty verdict, or that the 

defendant admitted as the factual basis for a 

guilty plea.ò  (Ibid.) 

  In order to gain Gallardo relief, Gallardo 

would have to be applicable retroactively to 

Hadenôs now 20-year-old conviction.  Alt-

hough the Supreme Court ordered the Court of 

Appeal to answer the question of retroactivity, 

the Courtôs ruling was that Gallardo was not 

retroactive. 

Haden argues that Gallardo should apply retro-

actively even though his conviction was final at 

the time Gallardo was decided.  The retroactivi-

ty issue was carefully considered in Milton, un-

der circumstances similar in all relevant respects 

to the situation here.  The Second Appellate Dis-

trictôs recent opinion in that case analyzes the 

issue at length, and we see no reason to repeat 

that analysis here. Haden contends that Milton 

was wrongly decided and should not be fol-

lowed, but each of his arguments was consid-
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ered and rejected in that opinion.  We agree 

with the analysis and conclusions of the Sec-

ond Appellate District and, like the Fourth Ap-

pellate District, follow its lead in holding that 

Gallardo does not apply retroactively to final 

convictions.  (See In re Scott (June 4, 2020, 

D076909) ___ Cal.App.5th ___ [2020 

Cal.App. Lexis 486, at p. *2] [following Mil-

ton and holding Gallardo does not apply retro-

actively to final convictions].) 

   Milton considered both state and federal 

court precedents.  First, as to federal prece-

dents the Court found as follows. 

The court began its analysis under the feder-

al standard derived from Teague v. Lane 

(1989) 489 U.S. 288.  Under Teague, ñ óas a 

general matter, ñnew constitutional rules of 

criminal procedure will not be applicable to 

those cases which have become final before 

the new rules are announced.ò ô ò  (Milton, su-

pra, at p. 988.)  ñ óTeague and its progeny rec-

ognize two categories of decisions that fall 

outside this general bar on retroactivity for 

procedural rules.  First, ñ[n]ew substantive 

rules generally apply retroactive-

ly.ò  [Citations.]  Second, new ñ ówatershed 

rules of criminal procedure,ô ò which are pro-

cedural rules ñimplicating the fundamental 

fairness and accuracy of the criminal proceed-

ing,ò will also have retroactive effect.ô ò  (Id. 

at p. 989.) 

 The Milton court then concluded Gallardo 

is not retroactive under the federal standard.  

The court began its analysis by explaining 

why Gallardo established a new rule under 

federal law and was not merely an extension 

of Apprendi v. New Jersey (2000) 530 U.S. 

466 (Apprendi).  (Milton, supra, 

42 Cal.App.5th at p. 990.)  Gallardo ñdid not 

merely apply the holding of Apprendi to the 

recidivist sentencing scheme in Califor-

nia.ò  (Milton, at p. 991.)  Instead, Gallardo 

ñdrew heavily on Descamps[, supra, 570 U.S. 

254] and Mathis [v. United States (2016) ___ 

U.S. ___ [136 S.Ct. 2243] in holding a jury 

must find the facts that support increased pun-

ishment based on recidivism.ò  (Milton, at 

p. 991.) 

The Haden court then found that the deter-

mination was procedural, not substantive. 

Next, the Milton court explained that the 

new rule from Gallardo is procedural, not 

substantive, ñbecause it prescribes the man-

ner of finding facts to increase the defend-

antôs sentence.ò  (Milton, supra, 42 

Cal.App.5th at p. 992.)  ñBefore Gallardo, 

the trial court, as authorized by McGee, 

could examine the entire record of convic-

tion to determine the ónature or basisô of the 

prior conviction based on its independent 

conclusion.  [Citation.]  After Gallardo, the 

trial court can only look at a subset of this 

record, namely, facts that óthe jury was nec-

essarily required to find to render a guilty 

verdict, or that the defendant admitted as the 

factual basis for a guilty plea.ô ò  (Milton, at 

p. 992.) 

   The Haden court also found that Gallardo 

was not a watershed rule of criminal proce-

dure. 

Finally, the Milton court determined that 

ñGallardo, though significant, was not a wa-

tershed rule of criminal procedure because 

limiting the role of the trial court and the 

scope of what the court may review and 

consider to impose an increased sentence is 

not a rule ó ñwithout which the likelihood of 

an accurate conviction is seriously dimin-

ished.ò ô ò  (Milton, supra, 42 Cal.App.5th 

at p. 994.)  ñ[T]he California Supreme Court 

did not reach this conclusion because a sen-

tencing courtôs factfinding, or the kind of 

evidence sentencing courts used to consider 

in connection with that factfinding, was 
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somehow inaccurate or unreliable.  Rather, the 

California Supreme Court in Gallardo limited 

the role of the sentencing court in imposing 

increased sentences and the materials the sen-

tencing court can consider to protect the de-

fendantôs Sixth Amendment jury trial 

right.ò  (Milton, at p. 995.)  Having concluded 

that Gallardo announced a procedural rule 

that fell short of being a ñwatershed rule of 

criminal procedure,ò the court in Milton con-

cluded that under the federal standard Gallar-

do does not apply retroactively to final con-

victions.  (Milton, at p. 996.) 

   Next, the Court ruled on California precedent. 

The Milton court then analyzed whether Gal-

lardo applies retroactively to final convictions 

under the California standard established in In 

re Johnson (1970) 3 Cal.3d 404 (Johnson).  

The court explained that under Johnson, ñ ó[f]

ully retroactive decisions are seen as vindicat-

ing a right which is essential to a reliable de-

termination of whether an accused should suf-

fer a penal sanction. . . .  [Æ] On the other 

hand, decisions which have been denied retro-

active effect are seen as vindicating interests 

which are collateral to or relatively far re-

moved from the reliability of the fact-finding 

process at trial.ô ò  (Milton, supra, 42 

Cal.App.5th at p. 997.)  ñ óIf the new rule 

aims . . . to define procedural rights merely 

incidental to a fair determination of guilt or 

innocence, it will generally not be given retro-

active effect.  [Citations.]  On the other hand, 

if a decision goes to the integrity of the fact-

finding process [citation] or ñimplicates ques-

tions of guilt and innocenceò [citation], retro-

activity is the norm.ô ò  (Ibid.) 

 Applying Johnsonôs state-law standard, the 

Milton court once again concluded Gallardo is 

not retroactive to final convictions.  First, the 

court reiterated that Gallardo ñestablished a 

new rule under state law because it 

ódisapprovedô McGee and the practice of judi-

cial factfinding to support an increased penal-

ty.ò  (Milton, supra, 42 Cal.App.5th at p. 997.)  

Next, the court explained why Gallardo did 

not vindicate a right essential to the reliability 

of a factfinding process:  ñ[B]y limiting the 

sentencing courtôs role and limiting the evi-

dence the court can consider in determining 

whether to increase the defendantôs punish-

ment, the California Supreme Court in Gallar-

do did not impugn the accuracy of factfinding 

by trial courts.  The Supreme Court in Gallar-

do held that independent inquiry and factfind-

ing by sentencing courts were problematic be-

cause such actions óinvaded[d] the juryôs 

province.  [Citation.]  As discussed, however, 

judicial factfinding is not inherently unreliable 

or less reliable than jury factfind-

ing.ò  (Milton, at p. 998.)  Finally, the court 

stated that even if the question of retroactivity 

were a close one, the disruption to courts 

caused by retroactive application of Gallardo 

weighed against retroactivity:  ñApplying Gal-

lardo retroactively would cause significant 

disruption by requiring courts to reopen count-

less cases, conduct new sentencing hearings, 

and locate records of proceedings conducted 

long ago to ascertain ówhat facts were neces-

sarily found or admitted in the prior proceed-

ing.ô ò  (Milton, at p. 999.) 

 Accordingly, the Court denied Hadenôs writ 

petition.  A dissenting Justice would have 

been more ógenerousô in granting relief: 

But federal law also leaves room for states to 

be more generous in retroactively applying 

new procedural rules, even where a new rule 

is based on federal constitutional principles.  

(In re Gomez (2009) 45 Cal.4th 650, 655, fn. 3 

(Gomez).)  Applying the approach to retroac-

tivity that the California Supreme Court took 

in In re Johnson (1970) 3 Cal.3d 404 

(Johnson), I conclude that Gallardo is fully 

retroactive to Hadenôs case.   
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   However, this Justice looked into the facts of 

the case and decided Haden would not be enti-

tled to relief on the merits. 

But applying Gallardo to the facts of this case, 

Haden is not entitled to relief. 

   If the California Supreme Court grants review 

and hold, CLN will advise in a future issue. 

 

RULES FOR CCP Ä 170.6 MOTION FOR 

PEREMPTORY CHALLENGE OF JUDGE 

APPLY TO HABEAS PETITIONERS 

 

Bontilao v. Superior Court 

37 Cal.App.5th 980; CA 6  No. H046157 

July 24, 2019 

      In any court action, prior to the judge mak-

ing a ruling in the case, a litigant has the right 

to make one óperemptoryô challenge to have the 

judge disqualified, without cause.  This is the 

essence of Code of Civil Procedure Ä 170.6.  

(Another section, Ä 170.3, provides for disqual-

ification ófor causeô ï such as demonstrated bi-

as, personal involvement in the facts of the 

case, etc.)  But there is no published case inter-

preting Ä 170.6 when used in a prisoner habeas 

corpus action.  In the instant case, the Court of 

Appeal ruled that time limits which apply to all 

other Ä170.6 applicants also apply to those 

seeking habeas corpus relief challenging their 

denial of parole.  

In this case we consider the timeliness of a 

motion to disqualify a judge pursuant to Code 

of Civil Procedure section 170.6  filed in con-

nection with a petition for a writ of habeas 

corpus.  Petitioner Arprubertito Bontilao 

brought a petition for a writ of habeas corpus 

in the superior court challenging a decision 

by the Board of Parole Hearings (the Board) 

denying him parole.  Pursuant to Maas v. Su-

perior Court (2016) 1 Cal.5th 962 (Maas), 

Bontilao requested that the superior court in-

form him of the identity of the judge assigned 

to consider his petition.  The superior court 

issued an order naming a judge assigned ñfor 

all purposesò to Bontilaoôs habeas petition.  

Twenty-four days later Bontilao brought a 

challenge under section 170.6 to the judge 

named in the order.  The superior court struck 

Bontilaoôs challenge as untimely.   

Bontilao brought a petition for writ of man-

date in this court challenging the superior 

courtôs order striking his section 170.6 chal-

lenge.  For the reasons explained below, we 

conclude that the superior courtôs order naming 

the judge assigned to Bontilaoôs petition con-

stituted an all purpose assignment within the 

meaning of section 170.6, subdivision (a)(2).  

As Bontilaoôs section 170.6 challenge was not 

timely filed under the statuteôs all purpose as-

signment rule, we deny Bontilaoôs petition for 

a writ of mandate. 

   CCP Ä 170.6 sets forth various timeframes to 

assess the timeliness of a challenge to an as-

signed judge (including the "all purpose assign-

ment" rule), but no published decision has ad-

dressed the applicability of time limits of Ä 

170.6 motions in habeas proceedings. Upon re-

mand from the CA Supreme Court, and after an-

alyzing Ä 170.6, its legislative history, and rele-

vant case law, the Court of Appeal concluded 

that the ñall purpose assignmentò rule applies in 

habeas proceedings.  

  What this means to a prisoner seeking to chal-

lenge a judge at the outset of habeas action re-

garding denial of parole is that if the require-

ments of the ñall purpose assignmentò rule are 

otherwise met, the filing deadlines set forth in Ä 

170.6, subdivision (a)(2) apply.  

   Here, even though Bontilao's case had been 

reassigned, the reassignment was "for all pur-
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poses" and the ñall purpose assignmentò rule 

applied. The Court of Appeal also concluded 

that the criminal ñall purpose assignmentò rule 

(which has a 10-day deadline), as opposed to 

the civil ñall purpose assignmentò rule (which 

has a 15-day deadline), applies to habeas peti-

tions.  Bontilao's motion, filed after 24 days, 

was untimely under either the criminal or civil 

rule. 

 

PRIOR GRANT OF CCP Ä 170.6 MOTION 

FOR PEREMPTORY CHALLENGE OF 

JUDGE APPLIES TO LIFERôS LATER HA-

BEAS PETITON 
 

P. v. Thomas Braley 

--- Cal.App.5th ---; CA 2(3)  No. B299905 

July 27, 2020 
    

  While the Bontilao case above dealt with an in-

itial Ä 170.6 challenge, this case deals with the 

situation where such a motion was granted at an 

earlier proceeding, but the judge failed to recuse 

himself upon a later separate litigation. 

Thomas Braley appeals from an order denying 

his petition for recall and resentencing on a pri-

or serious or violent felony and to be consid-

ered for elderly parole.  After his appellate 

counsel filed a brief under People v. Wende 

(1979) 25 Cal.3d 436, we asked for supple-

mental briefing regarding whether the judge 

who ruled on the petition was disqualified 

from doing so.  Because we conclude that the 

judge was disqualified from ruling on the peti-

tion, we reverse the order and remand. 

  The Courtôs factual summary identifies the two 

time periods where Braley appeared in the 

same Superior Court.  

In March 2007, a jury convicted Braley of 

second degree robbery (Pen. Code, Ä 211) and 

of petty theft with priors (Pen. Code, Ä 666).  

He was sentenced in April 2007 to 25 years to 

life plus two 5-year terms for prior convictions 

under section 667, subdivision (a)(1).  On ap-

peal, the conviction for petty theft with a prior 

was vacated, and the judgment was affirmed as 

modified.  (People v. Braley (Aug. 14, 2008, 

B199140) [nonpub. opn.].)  The California Su-

preme Court denied review that same year, and 

the United States Supreme Court denied certio-

rari in 2009. 

 In March 2019, Braley filed a petition to dis-

miss the five-year priors under newly-enacted 

Senate Bill No. 1393 and to be considered for 

elderly parole under Penal Code section 3055.  

The Honorable William C. Ryan was assigned 

to hear the petition.  Judge Ryan noted that in 

2006 Braley had filed a motion to disqualify 

him under Code of Civil Procedure section 

170.6 in the case underlying the petition.  Be-

ing timely, Judge Ryan had granted the mo-

tion, and the case was reassigned.  However, 

Judge Ryan found that he was not disqualified 

from now hearing the petition because it was 

ña new post-conviction proceeding assigned 

toò him by the director of the criminal writs 

center under the Superior Court of Los Ange-

les County, Local Rules, rule 8.33(a)(3), to 

which section 170.6 did not apply.  In further 

support of his ability to hear the petition, Judge 

Ryan cited Maas v. Superior Court (2016) 

1 Cal.5th 962.  As to the substantive issues, 

Judge Ryan found that Senate Bill No. 1393 

did not apply to Braley as Braleyôs case was 

final long before the bill became effective and 

denied the request for elderly parole without 

prejudice because Braley failed to show he had 

exhausted his administrative remedies.    

 The Court first summarized what Ä 170.6 

means.                                                                                     

Disqualification of a judge helps ensure public 

confidence in the judiciary and protects litigantsô 

rights to a fair and impartial adjudicator.  
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(Peracchi v. Superior Court (2003) 30 Cal.4th 

1245, 1251 (Peracchi).)  To that end, section 

170.6, subdivision (a)(1) provides that a judge 

ñshall not try a civil or criminal action or special 

proceeding of any kind or character nor hear any 

matter therein that involves a contested issue of 

law or fact when it is establishedò that the judge is 

prejudiced against a party or attorney or the inter-

est of a party or attorney in the action or proceed-

ing.  If the motion is properly and timely made, 

then the action shall be reassigned.  (Ä 170.6, 

subd. (a)(2), (3).)  If ñthe motion is directed to a 

hearing, other than the trial of a cause, the motion 

shall be made not later than the commencement of 

the hearing.ò  (Ä 170.6, subd. (a)(2).)  When a liti-

gant meets the requirements of section 170.6, dis-

qualification of the judge is mandatory, and there 

is no requirement it be shown the judge is actually 

prejudiced.  (Maas v. Superior Court, supra, 1 

Cal.5th at p. 972.)  Section 170.6 must be liberally 

construed in favor of allowing a peremptory chal-

lenge, which should be denied only if the statute 

absolutely forbids it.  (Maas, at p. 973.)  We re-

view a courtôs ruling on a section 170.6 issue de 

novo where, as here, the facts are undisputed.  

(Andrew M. v. Superior Court (2020) 

43 Cal.App.5th 1116, 1124.)   

When a motion to disqualify is made in a sub-

sequent proceeding, the motionôs propriety and 

timing depend on whether the subsequent pro-

ceeding is a continuation of an earlier action or 

a separate and independent proceeding.  ñ óA 

peremptory challenge may not be made when 

the subsequent proceeding is a continuation of 

an earlier action.ô ò  (Manuel C. v. Superior 

Court (2010) 181 Cal.App.4th 382, 385.)  A 

subsequent proceeding is a continuation of an 

earlier action, so as to preclude a peremptory 

challenge to the judge, if the action involves 

substantially the same issues and matters nec-

essarily relevant and material to the issues in-

volved in the prior action.  (Ibid.; Yokley v. Su-

perior Court (1980) 108 Cal.App.3d 622, 626.) 

  Superior Court Judge Ryanôs earlier recusal 

was not óseparate and independentô from 

Braleyôs habeas proceedings. 

Here, Judge Ryan was disqualified from pre-

siding over Braleyôs 2007 criminal trial.  If 

Braleyôs subsequent 2019 petition to dismiss 

his five-year priors and to be considered for 

elderly parole were a continuation of that origi-

nal action, then Judge Ryan would have been 

disqualified from hearing the petition.  But if 

the petition were a separate and independent 

action, Judge Ryan would not have been dis-

qualified from hearing it, and Braley would 

have had to file a new motion to disqualify 

Judge Ryan. 

Judge Ryan determined that the petition was 

separate and independent from the criminal tri-

al because the petition was a postconviction 

proceeding assigned to him by the director of 

the criminal writs center per the Superior Court 

of Los Angeles County, Local Rules, rule 8.33

(a)(3).  However, that rule merely dictates as-

signment of certain petitions concerning, for 

example, parole matters.  Even if Braleyôs peti-

tion were properly assigned to Judge Ryan un-

der that rule, nothing in the rule states that sec-

tion 170.6 is inapplicable to matters assigned to 

a judge thereunder.  And if the rule did so state, 

then it would be invalid to the extent it con-

flicted with section 170.6.  (See Elkins v. Supe-

rior Court (2007) 41 Cal.4th 1337, 1351ï

1352.) 

The procedural fact that the petition was a 

postconviction matter assigned per local rules 

does not answer the key question presented 

here:  whether the petition involved substan-

tially the same issues and matters necessarily 

relevant and material to the issues in Braleyôs 

prior criminal trial.  As to that issue, Braleyôs 

petition raised sentencing issues, i.e., whether 

he was entitled to have priors stricken or dis-

missed and to be considered for elderly parole.  
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These issues are inextricably linked to what 

occurred at trial. 

  Accordingly, Judge Ryan should not have en-

tertained Braleyôs Elderly Parole petition. 

Here, Judge Ryan was disqualified from pre-

siding over Braleyôs 2007 criminal trial.  If 

Braleyôs subsequent 2019 petition to dismiss 

his five-year priors and to be considered for 

elderly parole were a continuation of that orig-

inal action, then Judge Ryan would have been 

disqualified from hearing the petition.  But if 

the petition were a separate and independent 

action, Judge Ryan would not have been dis-

qualified from hearing it, and Braley would 

have had to file a new motion to disqualify 

Judge Ryan. 

Judge Ryan determined that the petition was 

separate and independent from the criminal 

trial because the petition was a postconviction 

proceeding assigned to him by the director of 

the criminal writs center per the Superior 

Court of Los Angeles County, Local Rules, 

rule 8.33(a)(3).  However, that rule merely 

dictates assignment of certain petitions con-

cerning, for example, parole matters.  Even if 

Braleyôs petition were properly assigned to 

Judge Ryan under that rule, nothing in the rule 

states that section 170.6 is inapplicable to mat-

ters assigned to a judge thereunder.  And if the 

rule did so state, then it would be invalid to 

the extent it conflicted with section 170.6.  

(See Elkins v. Superior Court (2007) 41 

Cal.4th 1337, 1351ï1352.) 

The procedural fact that the petition was a 

postconviction matter assigned per local rules 

does not answer the key question presented 

here:  whether the petition involved substan-

tially the same issues and matters necessarily 

relevant and material to the issues in Braleyôs 

prior criminal trial.  As to that issue, Braleyôs 

petition raised sentencing issues, i.e., whether 

he was entitled to have priors stricken or dis-

missed and to be considered for elderly parole.  

These issues are inextricably linked to what 

occurred at trial. 

  The Court of Appeal found that reversal was 

the proper remedy here. 

The order is reversed with directions to reas-

sign the petition to a different judge. 

 

LIFER NOT ENTITLED TO YOUTH OF-

FENDER HEARING IF HE HAS ALREADY 

HAD A PRIOR HEARING 

 

In re Terrence Brownlee 

--- Cal.App.5th ---; CA 5  No. F077663 

July 16, 2020 

      This case tackles the novel chicken-and-egg 

question as to whether a lifer who has already 

had a parole hearing is nonetheless entitled, un-

der the later enacted youth offender hearing law, 

to that youth offender hearing.  The facts of the 

case involve the initial hearing resulting in a ten

-year denial, and the potential of having a youth 

offender hearing prior to ten years. 

In 1980, Brownlee was sentenced to serve 17 

years to life in prison for second degree mur-

der with a firearm enhancement.  He was 19 

years old.  Ten years later he received his first 

parole hearing.  He received his most recent 

parole hearing in 2010.  His next scheduled 

parole hearing is in August 2020.   

 In 2013, the Legislature enacted Penal Code 

section 3051 to grant youth offender parole 

hearings.  (Sen. Bill No. 260; Stats. 2013, ch. 

312 Ä 4.)  As initially enacted, the youth of-

fender parole process applied to prisoners who 

were juveniles when they committed their 

crimes.  

In 2016, the age eligibility was increased to 

include prisoners who were less than 23 years 
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old when they committed their crimes.  (Sen. 

Bill No. 261; Stats. 2015 ch. 471, Ä 1.)  At the 

same time, the Legislature set a deadline by 

which to complete these hearings for eligible 

prisoners: January 1, 2018.  (Ä 3051.1, subd. 

(a); Sen. Bill No. 519; Stats. 2015, ch. 472, 

Ä 1.)   

Despite meeting the age qualification, Brown-

lee never received a youth offender parole 

hearing.  He filed this petition on June 20, 

2018. 

   Brownleeôs complaint was that the law is the 

law ï he is entitled to a youth offender hearing, 

period.  After construing the laws, the Court of 

Appeal disagreed. 

Brownlee alleges the Board of Parole Hear-

ings failed to afford him a youth offender pa-

role hearing.  As we shall explain, there is no 

failure because the statutory frameworkôs plain 

language does not afford him a youth offender 

parole hearing. 

é 

Here, the youth offender parole statutory 

framework plainly does not entitle Brownlee to 

a youth offender parole hearing.  The frame-

work is found in sections 3051, 3051.1, and 

4801. 

As pertinent to Brownlee, the relevant statutes 

provide that ñ[a] youth offender parole hearing 

is a hearing by the Board of Parole Hearings 

for the purpose of reviewing the parole suitabil-

ity of any prisoner who was 25 years of age or 

younger é at the time of the controlling of-

fense.ò  (Ä 3051, subd. (a)(1).)  ñ[Y]outh of-

fenders are entitled to their initial youth offend-

er parole hearing within six months of their 

youth parole eligible date, as determined in 

[section 3051,] subdivision (b), unless previ-

ously released or entitled to an earlier parole 

consideration hearing pursuant to any other 

law.ò  (Ä 3051, subd. (a)(2)(C).) 

ñA person who was convicted of a controlling 

offense that was committed when the person 

was 25 years of age or younger and for which 

the sentence is a life term of less than 25 years 

to life shall be eligible for release on parole at a 

youth offender parole hearing during the per-

sonôs 20th year of incarceration.  The youth pa-

role eligible date for a person eligible for a 

youth offender parole hearing under this para-

graph shall be the first day of the personôs 20th 

year of incarceration.ò  (Ä 3051, subd. (b)(2).) 

ñ[T]he board shall complete all youth offend-

er parole hearings for individuals who were 

sentenced to indeterminate life terms and who 

become entitled to have their parole suitability 

considered at a youth offender parole hearing 

on the effective date of the act that add-

ed subparagraph (A) of paragraph (2) of subdi-

vision (i) of Section 3051 by January 1, 

2018.ò  (Ä 3051.1, subd. (a).)  ñWhen a prisoner 

committed his or her controlling offense, as de-

fined in subdivision (a) of Section 3051, when 

he or she was 25 years of age or younger, the 

board, in reviewing a prisonerôs suitability for 

parole pursuant to Section 3041.5, shall give 

great weight to the diminished culpability 

of youth as compared to adults, the hallmark 

features of youth, and any subsequent growth 

and increased maturity of the prisoner in ac-

cordance with relevant case law.ò  (Ä 4801, 

subd. (c).) 

   The Court found that an exclusion to a YOPH 

hearing (Ä 3051, subd. (a)(2)(C)) applied to the 

facts of his case and foreclosed any relief. 

Under these statutes, Brownlee would normal-

ly be ñentitled to [his] youth offender parole 

hearing within six months of [his] youth parole 

eligible date éò  (Ä 3051, subd. (a)(2)(C).)  

But that subparagraph concludes with an ex-

cluding clause: ñ[U]nless previously released 

or entitled to an earlier parole consideration 

hearing pursuant to any other law.ò  (Ibid.)  
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This excluding clause applies to Brownlee, 

who first received a parole hearing in 1990.  

Indeed, he continues to receive regular parole 

hearings with the next scheduled for July 2020. 

 Put simply, within this statutory framework, 

if a prisonerôs first parole hearing is not a 

youth offender parole hearing, then the prison-

er does not receive a youth offender parole 

hearing.  Those prisoners are, however, still 

entitled to have ñthe board, in reviewing [the] 

prisonerôs suitability for parole pursuant to 

Section 3041.5, é give great weight to the di-

minished culpability of youth as compared to 

adults, the hallmark features of youth, and any 

subsequent growth and increased maturity of 

the prisoner in accordance with relevant case 

law.ò  (Ä 4801, subd. (c).)  This is true because 

section 4801, subdivision (c) is not limited to 

youth offender parole hearingsðit applies to 

all parole hearings. 

 In other words, a youth offender parole hear-

ing is simply one type of parole hearing.  For 

example, section 3055 provides ñelderly parole 

hearing[s] é.ò  In contrast to section 3051ôs 

youth offender parole hearings, section 3055 

contains no exclusion for individuals previous-

ly entitled to earlier parole hearings.  The rea-

son is obvious. 

   The Court noted that a YOPH hearing is intend-

ed to be earliest parole hearing.  Clearly, with an 

earlier regular hearing having been held, it could not 

now be the earliest hearing.  By being already eli-

gible for parole, YOPH provisions could not 

now provide earlier eligibility. 

A youth offender parole hearing is designed 

to be the earliest and primary parole hearing 

for youth offenders due to ñthe diminished cul-

pability of youth as compared to adults 

é.ò  (Ä 4801, subd. (c).)  An expedited hearing 

is unnecessary when the prisoner is entitled to 

earlier parole consideration under other law.  

On the opposite end of the spectrum, an elderly 

parole hearing is designed to provide an addi-

tional opportunity to parole for aging prisoners.  

(Ä 3055, subd. (c) [ñspecial consideration to 

whether age, time served, and diminished 

physical condition, if any, have reduced the 

elderly inmateôs risk for future violence.ò].) 

  In sum, Brownlee is not entitled to a youth 

offender parole hearing because he is already 

eligible for parole.  (Ä 3051, subd. (a)(1)(C).)  

Nonetheless, the Board of Parole Hearings 

shall apply ñthe diminished culpability of 

youth as compared to adultsò criteria at his 

next parole hearing.  (Ä 4801, subd. (c).) 

 

CDCR SEX OFFENDER EXCLUSION 

FROM PROP. 57                                               

RELIEF IS OVERRULED 
 

In re Chavez 

--- Cal.App.5th ---; CA 6  No. H046921 

June 30, 2020 

      Chavez, a Three-Striker, had been denied 

early parole consideration under Prop. 57 be-

cause he had a prior PC Ä 290 conviction.  He 

petitioned successfully for habeas relief in the 

superior court, and CDCR appealed.  Here, the 

Court of Appeal sided with Chavez and af-

firmed. 

Appellant California Department of Correc-

tions and Rehabilitation (CDCR) challenges 

the superior courtôs order granting respondent 

Chavezôs habeas corpus petition and ordering 

the CDCR to grant early parole consideration 

to Chavez under Proposition 57.  The CDCR 

contends that the superior court erred in ruling 

invalid the CDCRôs regulation, which exclud-

ed from eligibility for early parole considera-

tion under Proposition 57 any inmate who, like 

Chavez, had suffered a prior conviction for a 

sexual offense that required sex offender regis-

tration.  The superior court, relying on In re 
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Gadlin (2019) 31 Cal.App.5th 784 (Gadlin), 

review granted May 15, 2019, S254599, con-

cluded that the CDCRôs regulation was incon-

sistent with Proposition 57 and therefore did 

not justify the CDCRôs refusal to grant Chavez 

early parole consideration.  The CDCR chal-

lenges that conclusion on appeal, but we agree 

with the superior court and affirm. 

   The Court first summarized the relevant por-

tions of Prop. 57. 

One of the provisions added by Proposition 

57 was section 32 of Article I of the California 

Constitution.  Section 32 provides:  ñ(a)  The 

following provisions are hereby enacted to en-

hance public safety, improve rehabilitation, 

and avoid the release of prisoners by federal 

court order, notwithstanding anything in this 

article or any other provision of law:   

[Æ]  (1)  Parole Consideration:  Any person 

convicted of a nonviolent felony offense and 

sentenced to state prison shall be eligible for 

parole consideration after completing the full 

term for his or her primary offense.   

 [Æ]  (A)  For purposes of this section only, the 

full term for the primary offense means the 

longest term of imprisonment imposed by the 

court for any offense, excluding the imposition 

of an enhancement, consecutive sentence, or 

alternative sentence.   

 [Æ]  (2)  Credit Earning:  The Department of 

Corrections and Rehabilitation shall have au-

thority to award credits earned for good behav-

ior and approved rehabilitative or educational 

achievements.   

 [Æ]  (b)  The Department of Corrections and 

Rehabilitation shall adopt regulations in fur-

therance of these provisions, and the Secretary 

of the Department of Corrections and Rehabili-

tation shall certify that these regulations pro-

tect and enhance public safety.ò  (Cal. Const., 

Art. I, Ä 32.)  Proposition 57 provided that ñ[t]

his act shall be liberally construed to effectuate 

its purposes.ò  (Voter Information Guide, su-

pra, text of Prop. 57, Ä 9, p. 146; see also id. 

Ä 5, p. 145 [ñThis act shall be broadly con-

strued to accomplish its purposesò].) 

Next, the Court first summarized the relevant 

CDCR regulations created in response to   

Prop. 57. 

After Proposition 57 took effect, the CDCR 

adopted regulations implementing early parole 

consideration for inmates under section 32.  

ñWhen defining those inmates who will be eli-

gible for early parole consideration, CDCRôs 

rulemaking took a different approach than the 

constitutional provisionðfocusing less on the 

nature of an offense committed by a person 

(i.e., óa nonviolent felony offenseô) and more 

on the person who commits one or more 

crimes.ò  (In re Mohammad (2019) 42 

Cal.App.5th 719, 723, review granted Feb. 19, 

2020, S259999.)  The CDCRôs regulations 

provide that an indeterminately-sentenced in-

mate convicted of a nonviolent offense is eligi-

ble for early parole consideration under section 

32 and generally is entitled to a parole consid-

eration hearing within one year of January 1, 

2019.  (Cal. Code Regs., tit. 15, ÄÄ 2449.32, 

3496, 3497.)  However, the CDCRôs regula-

tions also provide that ñan inmate is not eligi-

ble for a parole consideration hearing by the 

Board of Parole Hearings under [Cal. Code 

Regs., tit. 15, Ä 2449.32 (early parole consider-

ation under section 32)] if the inmate is con-

victed of a sexual offense that currently re-

quires or will require registration as a sex of-

fender under the Sex Offender Registration 

Act, codified in Sections 290 through 290.024 

of the Penal Code.ò  (Cal. Code Regs., tit. 15, 

Ä 3496, subd. (b).)  The CDCR enacted this 

restrictive regulation because, in its view, 

ñ óthese sex offenses demonstrate a sufficient 

degree of violence and represent an unreasona-

ble risk to public safety to require that sex of-
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fenders be excluded from nonviolent parole 

consideration.ô ò  (Gadlin, supra, 31 

Cal.App.5th at p. 788.) 

The Court then cited the important law which 

requires regulations to be consistent with their 

enabling statutes. 

ñWhenever by the express or implied terms 

of any statute a state agency has authority to 

adopt regulations to implement, interpret, 

make specific or otherwise carry out the provi-

sions of the statute, no regulation adopted is 

valid or effective unless consistent and not in 

conflict with the statute and reasonably neces-

sary to effectuate the purpose of the stat-

ute.ò  (Gov. Code, Ä 11342.2.) 

 ñIn determining the proper interpretation of a 

statute and the validity of an administrative 

regulation, the administrative agencyôs con-

struction is entitled to great weight, and if 

there appears to be a reasonable basis for it, a 

court will not substitute its judgment for that 

of the administrative body. . . . [Æ]  On the oth-

er hand, . . . óthere is no agency discretion to 

promulgate a regulation which is inconsistent 

with the governing statute.ô ò  (Ontario Com-

munity Foundations, Inc. v. State Bd. of Equal-

ization (1984) 35 Cal.3d 811, 816.)  ñ[T]he 

burden of proof is on the party challenging the 

regulation.  óThe agencyôs action comes before 

the court with a presumption of correctness 

and regularity, which places the burden of 

demonstrating invalidity upon the assail-

ant.ôò  (Credit Ins. Gen. Agents Assn. v. 

Payne (1976) 16 Cal.3d 651, 657.) 

  CDCR asserted that Prop. 57 gave it the         

authority to exclude sex offenders from relief. 

The CDCR contends that its regulation exclud-

ing sex offenders is valid because it is con-

sistent with the CDCRôs understanding of the 

votersô intent in enacting section 32.  The 

CDCR maintains that ñsubdivision (a)(1) of 

Section 32 has an undefined scope,ò and that, 

looking beyond section 32ôs ñtext aloneò to the 

ñballot pamphlet,ò it could reasonably con-

clude that ñthe votersô intentò was ñthat sex 

offenders be excluded from Proposition 57ôs 

nonviolent parole process.ò  The CDCR be-

lieves that ñProposition 57ôs intent was to im-

plement parole reform for nonviolent inmates 

who are not sex offenders.ò  

  CDCRôs argument was rejected by the Court of 

Appeal. 

The CDCR claims that the words ñ[a]ny per-

son convicted of a nonviolent felony offenseò 

is ambiguous and that we should examine ar-

guments in the Voter Information Guide for 

evidence of the votersô intent.  It is true that, 

even where provisions are clear and unambig-

uous, ñthe óplain meaningô rule does not pro-

hibit a court from determining whether the lit-

eral meaning of a statute comports with its 

purpose. . . . Literal construction should not 

prevail if it is contrary to the legislative intent 

apparent in the statute.  The intent prevails 

over the letter, and the letter will, if possible, 

be so read as to conform to the spirit of the act.  

[Citations.] . . . . These rules apply as well to 

the interpretation of constitutional provi-

sions.ò  (Lungren v. Deukmejian (1988) 45 

Cal.3d 727, 735.)  The flaw in the CDCRôs ar-

gument is that the voters expressly stated their 

intent:  a broad mandate that they required to 

be liberally construed.  This express intent pre-

cludes reliance on ballot arguments to support 

a restrictive interpretation of that broad man-

date. 

  Rather, the Court followed precedent in 

Gadlin.  [Note: Gadlin was granted review in 

the CA Supreme Court, and its outcome could 

affect Chavez, here.] 

The Second District Court of Appeal reject-

ed a similar argument in Gadlin.  
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It concluded that section 32ôs express refer-

ences to ñconvicted,ò ñsentenced,ò ñfelony 

offense,ò ñprimary offense,ò and ñtermò  

ñmake clear that early parole eligibility must 

be assessed based on the conviction for 

which an inmate is now serving a state pris-

on sentence (the current offense), rather than 

prior criminal history.ò  (Gadlin, supra, 31 

Cal.App.5th at p. 789; see also In re Schus-

ter (2019) 42 Cal.App.5th 943, review grant-

ed Feb. 19, 2020, S260024 [agreeing with 

Gadlin].)  The Third District Court of Ap-

peal in Alliance also rejected the CDCRôs 

restrictive view of section 32ôs broad man-

date.  ñPermitting the Department to restrict 

the number of eligible inmates due to per-

ceived danger to public safety does not 

broadly construe the stated goals of the prop-

osition.  For example, restricting the number 

of inmates eligible for early parole consider-

ation would not save money by reducing 

wasteful spending on prisons.   Rather, it 

would require continued spending to house 

nonviolent sex offenders otherwise eligible 

for parole.  The Departmentôs regulation 

would also not help prevent federal courts 

from indiscriminately releasing prisoners due 

to state prisonsô overcrowding; the Depart-

mentôs decision to render ineligible other-

wise eligible inmates impedes the goal of re-

ducing the prison population.ò  (Alliance, 

supra, 45 Cal.App.5th at pp. 234-235.) 

 We conclude that section 32ôs broad man-

date is inconsistent with the CDCRôs restric-

tive regulation barring early parole consider-

ation for those with prior convictions for sex 

offenses that require sex offender registration 

and that the CDCR could not have reasona-

bly concluded that its restrictive regulation 

was ñin furtheranceò of a broad mandate that 

the voters had expressly required to be liber-

ally construed.  Consequently, the superior 

court correctly concluded that Chavez was 

entitled to early parole consideration under 

section 32. 

 

GALLARDO DOES NOT APPLY                         

RETROACTIVELY; ADMITTED FACTS 

AT TRIAL JUSTIFY DENIAL OF                   

GALLARDO RELIEF 

In re Scott 

--- Cal.App.5th ---; CA 4(1)  No. D076909 

June 4, 2020 

  Scott is a 75-life Three-Striker, based on re-

cent California convictions plus Minnesota pri-

ors.  He petitioned for relief under Gallardo 

(People v. Gallardo  (2017) 4 Cal.5th 120) 

claiming facts from his Minnesota priors were 

not proved in a California court.  To succeed in 

his petition, he needed to establish two things: 

(1) that Gallardo was retroactive to final cases, 

and (2) that the facts to prove his Minnesota 

priors were not properly proven in a California 

court.  In this appeal, Scott lost on both 

grounds. 

In 1984, petitioner Scott pleaded guilty to 

third degree assault in Minnesota (Minn. Stat. 

Ann. Ä 609.223, subd. (1) ["assault[] . . . inflict

[ing] substantial bodily harm"]), and admitted 

during his plea colloquy that he personally and 

intentionally pressed a warm or hot iron 

against his victim's face, inflicting a discerni-

ble burn mark that required medical treatment 

and was still somewhat visible four months 

later.   

 In 1999, Scott was convicted in California of 

several sex offenses.  The sentencing court im-

posed a Three Strikes law sentence of 75 years to 

life based, in part, on the court's finding that 

Scott's earlier Minnesota conviction constituted a 

"serious felony" (and therefore a "strike") be-
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cause Scott "personally used a deadly or danger-

ous weapon" (the iron) in the commission of the 

offense.  (Pen. Code, Ä 1192.7, subd. (c)(23); 

further undesignated statutory references are to 

the Penal Code.)  In making this finding, the trial 

court relied solely on the elements of the Minne-

sota offense and the plea colloquy establishing 

the factual basis for Scott's guilty plea.   

  Scott filed a habeas petition in the CA Supreme 

Court, which ordered the Court of Appeal to 

hear the case. 

In 2019, Scott filed a petition for writ of habe-

as corpus in the California Supreme Court ar-

guing he was entitled to relief under that 

court's recent decision in People v. Gallardo 

(2017) 4 Cal.5th 120 (Gallardo), which held 

that a sentencing "court considering whether 

to impose an increased sentence based on a 

prior qualifying conviction may not"ð

consistent with a defendant's Sixth Amend-

ment right to a jury trialð"make disputed 

findings about 'what a trial showed, or a plea 

proceeding revealed, about the defendant's un-

derlying conduct.' "  (Gallardo, at p. 136.)  In-

stead, "[t]he court's role is . . . limited to iden-

tifying those facts that were established by vir-

tue of the conviction itselfðthat is, facts the 

jury was necessarily required to find to render 

a guilty verdict, or that the defendant admitted 

as the factual basis for a guilty plea."  (Ibid.)  

The Supreme Court issued an order to show 

cause, returnable to our court, directing the 

Department of Corrections and Rehabilitation 

to show cause "why [Scott] is not entitled to 

relief pursuant to [Gallardo], and why Gallar-

do should not apply retroactively on habeas 

corpus to final judgments of conviction." 

  At present, the Courts of Appeal are split on 

the retroactivity issue, and it is pending before 

the CA Supreme Court.  But the Court of Ap-

peal also found that the facts below barred 

Scott any relief here. 

The Courts of Appeal that have thus far con-

sidered Gallardo's retroactivity are split on the 

issue and the question is pending before the 

California Supreme Court.  (See In re Milton 

(2019) 42 Cal.App.5th 977, 988-999 [holding 

Gallardo is not retroactive], review granted 

March 11, 2020, S259954 (Milton); In re 

Brown (2020) 45 Cal.App.5th 699, 716 

[holding, with one dissent, that Gallardo is ret-

roactive], petn. for review pending, petn. filed 

April 28, 2020, S261454 (Brown).)  For rea-

sons we will explain, pending further guidance 

from the Supreme Court, we are persuaded by 

the Milton court's reasoning and conclusion 

that Gallardo does not apply retroactively.  

Additionally, even were we to reach a contrary 

conclusion, we would conclude Scott is not 

entitled to relief under Gallardo because the 

sentencing court based its findings regarding 

Scott's Minnesota conviction on undisputed 

facts "admitted by [Scott] in entering [his] 

guilty plea" (Gallardo, supra, 4 Cal.5th at p. 

124), a practice expressly permitted by Gallar-

do.  Accordingly, we deny the petition. 

  The Court then reasoned why Gallardo is 

not retroactive under State law. 

As noted, thus far the Courts of Appeal are 

divided on whether Gallardo applies retroac-

tively, and the issue is pending in the Califor-

nia Supreme Court.  (See Milton, supra, 42 

Cal.App.5th at pp. 988-999 [holding Gallardo 

is not retroactive under either the federal or 

state standard], rev. granted; Brown, supra, 45 

Cal.App.5th at p. 716 [holding, with one dis-

sent, that Gallardo is retroactive under the 

state standard].)  For reasons we will explain, 

pending further guidance from the Supreme 

Court, we are persuaded by the Milton court's 

reasoning and conclusion that Gallardo does 

not apply retroactively. 

In general, only a new substantive rule can 

be applied retroactively; a new procedural 
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rule "cannot be applied retroactively unless it 

qualifies under either the state or federal retro-

activity standard."  (Brown, supra, 45 

Cal.App.5th at p. 717.)  Significantly, both Mil-

ton and Brown agree on the threshold retroac-

tivity issue that Gallardo announced a new pro-

cedural rule.  Gallardo's rule is new because it 

disapproved of McGee, supra, 38 Cal.4th 682, 

and was not compelled by the earlier decision 

in Apprendi (as evidenced by the fact McGee 

distinguished Apprendi).  (See Milton, supra, 

42 Cal.App.5th at pp. 989, 997, rev. granted; 

Brown, at p. 716.)   

And Gallardo's rule is procedural because it 

merely imposed an evidentiary limitation on 

the materials a sentencing court may consider 

in determining whether a prior conviction qual-

ifies as a strike.  (Milton, supra, 42 Cal.App.5th 

at pp. 992-994, rev. granted; id. at p. 992 

[" 'Procedural rules . . . "regulate only the man-

ner of determining the defendant's culpabil-

ity." ' "]; see Brown, supra, 45 Cal.App.5th at 

p. 717.)  Stated conversely, Gallardo's rule is 

not substantive because it does not " 'alter[] the 

range of conduct or the class of persons that the 

law punishes.' "  (Brown, at p. 717; see Milton, 

at p. 992, id. at p. 993 [collecting cases holding 

that Apprendi stated a procedural rather than 

substantive rule]).   

 Thus, because Gallardo announced only a 

new procedural rule, it "cannot be applied ret-

roactively unless it qualifies under either the 

state or federal retroactivity standard."  (Brown, 

supra, 45 Cal.App.5th at p. 717.) 

  Following Milton, the Court next reasoned why 

Gallardo is not retroactive under Federal law. 

[Note: this is an excellent summary of the case 

law underpinning federal retroactivity analysis.] 

Under the federal test established in Teague v. 

Lane (1989) 489 U.S. 288, new procedural 

rules generally will apply retroactively only if 

they are " ' "watershed" ' " rules that " 'implicat

[e] the fundamental fairness and accuracy of 

the criminal proceeding.' "  (Milton, supra, 42 

Cal.App.5th at p. 989, rev. granted.)  " 'In order 

to qualify as watershed, a new rule must meet 

two requirements.  First, the rule must be nec-

essary to prevent "an ' "impermissibly large 

risk" ' " of an inaccurate conviction.  

[Citations.]  Second, the rule must "alter our 

understanding of the bedrock procedural ele-

ments essential to the fairness of a proceed-

ing." ' "  (Id. at p. 994.)  As the Milton court ex-

plained, Gallardo meets neither of these re-

quirements. 

 The Milton court observed that "Gallardo, 

though significant, was not a watershed rule of 

criminal procedure."  (Milton, supra, 42 

Cal.App.5th at p. 994, rev. granted.)  "That a 

new procedural rule is 'fundamental' in some 

abstract sense is not enough; the rule must be 

one 'without which the likelihood of an accu-

rate conviction is seriously dimin-

ished.' "  (Schriro v. Summerlin (2004) 542 

U.S. 348, 352 (Schriro).)  The Gallardo court 

adopted its new procedural rule based on gen-

eral Sixth Amendment principles, not some 

overarching concern that "a sentencing court's 

factfinding . . . was somehow inaccurate or un-

reliable."  (Milton, at p. 995.)  As the United 

States Supreme Court has recognized, "[t]he 

evidence is simply too equivocal to support 

[the] conclusion" that "judicial factfinding so 

'seriously diminishe[s]' accuracy that there is an 

' "impermissibly large risk" ' of punishing con-

duct the law does not reach."  (Schriro, at pp. 

355-356 [holding that an Apprendi-based inval-

idation of a state law authorizing trial courts to 

act as factfinders regarding death penalty spe-

cial circumstance allegations did not apply ret-

roactively].)  

 Nor did Gallardo establish a "bedrock proce-

dural rule" because courts historically have set 

a very high bar for such status.   

                                 éé.cont. on pg. 23 
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é.cont. from pg. 21 

As the Milton court explained:  " 'In applying 

this requirement, we . . . have looked to the ex-

ample of Gideon [v. Wainwright (1963) 372 

U.S. 335] and "we have not hesitated to hold 

that less sweeping and fundamental rules" do 

not qualify.'  [Citations.]  Indeed, Apprendi 

and Blakely [v. Washington (2004) 542 U.S. 

296] (an extension of Apprendi) did not an-

nounce 'bedrock' rules.  [Citations.]."  (Milton, 

supra, 42 Cal.App.5th at p. 996, rev. granted; 

see Schriro, supra, 542 U.S. at p. 352 [the 

"class of [procedural] rules [given retroactive 

effect] is extremely narrow, and 'it is unlikely 

that any . . . "ha[s] yet to emerge" ' "].) 

 We find the Milton court's reasoning persua-

sive and, therefore, agree that Gallardo is not 

retroactive under the federal standard. 

  Finally, the facts relied upon by the California 

sentencing court relied on admitted facts from 

the Minnesota record.  Accordingly, Scott had no 

grounds upon which to complain that the record 

was insufficient without a new California pro-

ceeding. 

Scott admitted these facts by virtue of his 

Minnesota guilty plea.  Specifically, he admit-

ted he personally used an object (an iron) "in a 

way capable of causing and likely to 

cause" (and, indeed actually causing) substan-

tial physical injury.  Although the Minnesota 

offense refers to substantial bodily harm and 

the California enhancement refers to substan-

tial physical injury, the statutes use the same 

operative modifier:  substantial.  We view this 

commonality as determinative. 

 Because Scott admitted via his Minnesota 

guilty plea the facts on which the sentencing 

court based its conclusion that the conviction 

qualified as a strike under California law, the 

court did not engage in the type of judicial 

factfinding regarding disputed facts disap-

proved of by Gallardo.  Rather, the court 

merely assumed its proper role of determining 

the legal characterization of the undisputed 

facts.  (See Gallardo, supra, 4 Cal.5th at p. 

139, fn. 6 ["questions about the proper charac-

terization of a prior conviction are for a court 

to resolve"].)   

     As the Court of Appeal summarized: 

In sum, even if Gallardo applied retroactively, 

it would not entitle Scott to relief because the 

sentencing court considered only those undis-

puted facts expressly authorized by Gallardo. 

 

LIFER SEEKING CYOP BENEFITS     

DENIED LATE PETITION FOR       

WITHDRAWAL OF PLEA 

P. v. Marvin Ware 

---Cal.App.5th---; CA 1(2) No. A155243 

March 9, 2020 

     This case considers the narrow issue of a 

recently sentenced lifer who, upon rethinking 

his plea bargain that noted he would not be 

eligible for CYOP (Penal Code Ä 3051) youth-

ful offender early parole consideration, later 

motioned the trial court to withdraw his plea.  

The Court of Appeal upheld the trial courtôs 

denial. 

Defendant Marvin Ware pleaded no contest to mur-

der (Pen. Code, § 187, subd. (a)) and attempted mur-

der (§§ 664, 187, subd. (a)) in exchange for a sentence 

of 60 years to life in state prison.  About two months 

later Ware filed a motion to withdraw his plea on the 

ground that he entered it under the mistaken belief 

that he was eligible for the California Youthful Of-

fender Program (CYOP) under section 3051.  The 

trial court denied the motion after an evidentiary 

hearing, and the sole issue before us is the denial of 

the motion to withdraw plea.  Because Ware fails to 

show an abuse of discretion by the trial court, we 

affirm.  

    Ware entered a plea before trial. 
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The first day of Wareôs trial was February 5, 

2018.  Two days later, on February 7, before 

the trial court had reviewed and heard all the 

motions in limine and before jury selection be-

gan, Ware pleaded no contest to first degree 

murder and attempted murder (counts 43 and 

6, respectively); admitted he acted in further-

ance of a criminal street gang; and admitted a 

prior strike.  In exchange, the remaining charg-

es and allegations were dismissed, and Ware 

was to be sentenced to 60 years to life in state 

prison (25 years to life on the murder convic-

tion, doubled to 50 years on account of the pri-

or strike; and the low term of 5 years on the 

attempted murder charge, doubled to 10 years 

for the prior strike).  

  During the plea colloquy, the trial judge care-

fully explained why Ware would not qualify for 

youth offender early parole considerations. 

ñTHE COURT:  Sir, do you understand that by 

the language set forth in Penal Code section 

3051, the youth parole statute, that in the 

courtôs opinion you are excluded from consid-

eration of early parole under that statute?  And 

that should not be a component or deemed to 

be any promise made or indication in order to 

get you to enter this plea.  Do you understand 

that? 

 ñTHE DEFENDANT:  Can you repeat that? 

 ñTHE COURT:  Let me try it in better terms 

because I didnôt say it very clearly.  ñ3051 of 

the Penal Code is a recent Penal Code addition 

that allows the Department of Corrections and 

Board of Parole to consider early parole for 

certain defendants who are committed to the 

Department of Corrections who commit their 

offense when they are 25 years of age or 

younger. 

 ñIn my review of that statute, you would not 

qualify.  You are excluded from consideration 

because of two factors.  First, the fact that this 

sentence exceeds any sentence that that statute 

considers.  That statute by its terms applies to 

defendants that are sentenced to sentences of 

25 years to life or less.  It does not by its terms 

include defendants who are sentenced to terms 

of 25 years or more, and you are going to be 

sentenced to a term in excess of 25 years. 

 ñIn this courtôs opinion, that is a factor that 

excludes you from consideration of early con-

sideration for parole as a youthful offender, 

although you were 25 years ï you were under 

25 years of age when this offense was commit-

ted. 

 ñThe second factor that I believe excludes 

you from consideration of early consideration 

for parole under that statute is that you are ad-

mitting an allegation pursuant to 1170.12 of 

the Penal Code, and that statute specifically 

sets forth that defendants who admit an allega-

tion under 1170.12 subsections B through H 

inclusive are excluded from consideration for 

early parole as a youthful offender.  Do you 

understand that? 

 ñ([Discussion held off the record between 

[Ware and Jonathan McDougall, Wareôs ap-

pointed attorney, who had represented him 

since 2013].)   

 ñTHE DEFENDANT:  Yes. 

  In his hearing upon his motion to withdraw his 

plea, Ware cited to advice he alleged he re-

ceived from two attorneys. 

Ware testified that when he entered the no 

contest plea on February 7, he believed he was 

eligible for CYOP, based on what he had been 

told by Jonathan McDougall, who had been his 

appointed attorney for about five years, and by 

a consultant, ñMr. Carbone,ò  and based on 

documents he had been given by McDougall 

on the morning of February 7.   
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 Ware testified that on January 31, he met 

with Carbone, who told him about CYOP and 

told him that he was eligible for the program.  

Carbone told him that if he took the plea deal 

of 60 years to life, under CYOP he would be 

eligible for parole in about 20 years from the 

date of the change of plea, taking into account 

custody credit.  

  In fact, the issue had been discussed pre-

sentencing with the District Attorney who ex-

pressly stated he would not agree to drop the 

prior strike because that would preclude early 

youth offender parole. 

Until about January 31, McDougall thought 

that Ware might be eligible for CYOP, and 

told Ware that he might be eligible ñbut we 

had to take a look at his prior strike.ò  McDou-

gall then did further research and came to the 

opinion that Ware was not eligible for CYOP. 

 On January 31, Carbone met with Ware, and 

debriefed McDougall.  McDougall spoke with 

Ware that same day.  Ware and McDougall 

discussed McDougallôs opinion that the prior 

strike made him ineligible for CYOP, and as a 

result, McDougall approached the district at-

torneyôs office asking for a sentence that 

would not require admission of a prior strike, 

but the district attorney refused.  McDougall 

then explained to Ware that the prosecution 

would not accept a plea without the admission 

of a prior strike, and that the district attorney 

had researched CYOP and specifically did not 

want Ware to be eligible for it.   

  The trial court, on this record, found that Ware 

was cognizant of his ineligibility for CYOP. 

The trial court took judicial notice of the 

transcript of the February 7 change of plea 

hearing, and after hearing argument from 

counsel, denied Wareôs motion.  The court 

found that at the February 7 hearing ñMr. 

Ware understood and communicated his un-

derstanding of the status of the law and that he 

doesnôt qualify for the relief [under section 

3051] as the law stands now,ò and concluding 

that Ware made his plea ñin an intelligent 

manner with the solid advice of counsel with 

all issues related to the California Youth Of-

fender Program addressed and sufficiently ex-

plained.ò  The trial court elaborated: 

 ñI think even Mr. Wareôs testimony corrobo-

rates Mr. McDougallôs testimony in this hear-

ing that Mr. McDougall provided him with 

proposed legislation and . . . it would never 

rise to the level in my opinion of clear and 

convincing evidence for someone to say that 

based upon proposed changes, that that was 

sufficient evidence to warrant withdrawing a 

plea. 

 ñAfter I asked Mr. Ware if he understood that 

3051 did not apply to him because of his ad-

mission of the strike, I asked Mr. McDougall 

if he joined in his clientôs waiver.  That imme-

diately followed the explanation of the basis 

for Mr. Wareôs lack of eligibility in which the 

court quoted portions of 3051 of the Penal 

Code, and Mr. McDougall stated yes, he 

joined in his clientôs waiver. 

 ñSo there is no question in my mind that Mr. 

McDougall adequately apprised Mr. Ware of 

the present status of the law, and the further 

discussion that Mr. McDougall memorialized 

on the record was that by virtue of entering 

this plea, Mr. Ware did not give up any right 

to potentially be eligible in the future should 

the law change.ò   

  Lastly, Ware pled on appeal for the first time 

a defense of óextreme stress.ô  The facts al-

leged therein called into question his credibil-

ity, upon his admission that he had ófakedô a 

fainting spell earlier. 

Ware argues for the first time on appeal that 

apart from his supposed misunderstanding of his 


